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STATEMENT OF QUESTIONS PRESENTED 

1. Was the trial court’s instruction on intoxica- 
tion defective by reason of its implicit assumption that Appel- 
lant's intoxication was "voluntary" and thus irrelevant to 
Appellant’s criminal liability on counts 2 and 3 of the indict— 
ment? 

2. Did the trial court's failure to order, sua sponte, 
presentation and consideration of Appellant ’s alcoholic tenden- 
cies or compulsive drinking history constitute reversible error? 

3. Did the trial court err in accepting the letter 
report from St. Elizabeth's Hospital, filed April 28, 1966 as 
properly determinative of Appellant's mental condition on Octo- 
ber 30, 1965 and his competency to stand trial? 

4. Did the inability of Appellant to remember any- 
thing about the events alleged in the indictment deprive him of 
a fair trial? | 

5. Was the evidence such as to require a reasonable 


jury to have a reasonable doubt that Appellant was so drunk aS © 


to be unable to form the specific intent necessary for the crime 


of robbery? 

6. Did reversible error result from the actions of 
either the trial court or trial counsel in failing to raise and 
consider the possibility that Appellant's impeachment by refer- 
ence to prior convictions was inappropriate? 

7. Was Appellant deprived of full and fair hearing at 
the trial court level by reason of failure of his court-appointed 


counsel to adequately present a defense? 
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I 


JURISDICTIONAL STATEMENT 


Appellant, Zedekiah Suggs, was indicted on January 3, 
1966, for the crimes of robbery and assault with a dangerous 
weapon in Criminal Case No. 8-66. After pleading not guilty 
on January 14, 1966, Appellant was tried on these charges by 
a jury and found guilty on all counts as charged on June 29, 


1966. By judgment of the District Court filed July 29, 1966, 


Appellant was convicted of robbery, one count, and assault 
with a dangerous weapon, two counts. He was sentenced to 
imprisonment . for a period of two to six years for robbery, 
and one to three years for each of the two counts of assault 
with a dangerous weapon, sentences to be served concurrently. 
Appellant's application for leave to prosecute this 
appeal without prepayment of costs was granted by the District 


Court on August 30, 1966. Jurisdiction to review the judgment 


below is vested in this Court by Title 28, U.S.C. §1291. 


The United States Court of Appeals for the District 
of Columbia first appointed Mr. Robert E. May and Mr. Kirk W. 
Weinert, to represent Appellant. On March 16, 1967, Messrs. 
May and Weinert submitted a brief for Appellant but stated 
that they concluded that there were no non-frivolous argu- 
ments for Appeal. Messrs. May and Weinert also filed a Motion 
to Withdraw. The Court granted the latter motion on January 
4, 1968 but did not rule on the arguments presented in the 
brief. On January 17, 1968, the Court appointed Mr. Thomas 
H. Boggs, Jr. to represent Appellant. 

II 
STATEMENT OF THE CASE 
Zedekiah Suggs, Appellant, was indicted for and con- 


victed of one count of robbery and two counts of assault with 


a dangerous weapon in violation of D.C.C. §22-2901 and §22-502, 


respectively. Specifically, Appellant was convicted of taking 


by force on October 30, 1965, property of Parker K. Snead con- 
sisting of false teeth and a handkerchief, and of assaulting 
with a knife Parker K. Snead and Joseph R. Lawrence. The 
robbery and assaults took place shortly after 12:00 noon in 
the 100 block of Anacostia Avenue, N.E., in and around the 
taxicab driven by Snead in which Appellant was a passenger. 
Mr. Snead and Mr. Lawrence were complaining witnesses in the 
case. 

The Government's case rested on the eye-witness 
testimony of Snead, Lawrence, a by-stander, Mrs. Dorothy 
Thompson, and the arresting officer, Pvt. Paul E. Washington, 
recounting the robbery, assaults and arrest, and on physical 
evidence in the form of (1) D.C. General Hospital's records 
of the treatment of Lawrence, (2) the false teeth and hand- 
kerchief taken from Snead, and (3) the knife taken from Appel- 
lant by the arresting officer. Appellant's defense consisted 
of his testimony'that he had been drinking heavily on the day 
in question, and that he was in an advanced state of intoxi- 
cation at the time the offenses occurred. By this testimony, 
Appellant attempted to establish that he was unable to form 


the requisite criminal intent for the offense of robbery and 


to establish that he was suffering from a mental disease or 
defect. 

Appellant was tried by a jury on June 28 and 29, 1966 
in the United States District Court for the District of Colum- 
bia before Judge Richmond B. Keech. He was represented at 
trial by court-appointed counsel. Following voir-dire examina- 
tion of the prospective jurors, selection and swearing of a 
jury, and an opening statement by the Government, the case was 
adjourned until the following day, June 29, 1966 (Tr. 3). 

When the case was reconvened the morning of June 29th, 
counsel entered into a stipulation tht the Government's Exhi- 
bit No. 1, consisting of D.C. General Hospital's records relat-— 
ing to the treatment of Lawrence, were the regular mecords of 
the Hospital kept in the regular course of business (Tr. pp. 
6-7). Additionally, the Government made available to the de- 
fense two police reports ani a summary of statements made by 
witnesses before the Grand Jury (Tr. p. 7) 

The Government's first witness was Parker K. Snead, 

a cab driver who testified that shortly after 12:00 noon, 
Appellant, accompanied by another man hailed his cab (Tr. p. 

10) and that Appellant entered the cab and the other man " ‘went 
another way' " (Tr. p. 15). Mr. Snead further stated that he 
was first directed to proceed to 6th and D Streets, N.E., but 
that on reaching Anacostia Avenue, he was directed to turn on 


that street and, after proceeding about four blocks, to " "stop 


here' " (Tr. pp. 10-11). On stopping, Mr. Snead stated, 
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Appellant “put a knife around my throat" and said " ‘this is 
it’ ". Mr. Snead, though he acknowledged that he was never 
asked for money (Tr. p. 14) offered his purse to the Appellant 
-- stating, "here's my money...Take it and get out of the cab" 
(Tr. p. 14). At that time, Appellant said nothing nor did he 
take the money but, according to the testimony of Mr. Joseph 
Lawrence, the other complaining witness, continued to search 
Snead's pockets (Tr. p. 24). Lawrence, after trying to reason 
with Appellant and receiving no response of any sort (Tr. p. 24), 
physically went to Snead's aid and wrestled with the Appellant. 
Both Snead and Lawrence were injured in the altercation (Tr. p. 
24-25). Appellant got out of the cab, staggered across the 
street and fell down (Tr. p. 16). 

After lying on the ground for two or three minutes, 
Appellant got up and walked for some distance followed by Mr. 
Snead in his taxicab. When Mr. Snead saw a police car he noti- 
fied Officer Washington who was responding to a radio report 
of the incident. Officer Washington found the Appellant in an 
alley leaning against a pole, drinking from a whiskey bottle, 
and arrested him (Tr. p. 20). Appellant was searched on the 
scene and a knife was recovered from him (Tr. p. 46). Nothing 
belonging to Mr. Snead was found on the Appellant at this time. 


Appellant said nothing at the time of the arrest and 


search or on the way to the precinct station (Tr. p. 51). 


On booking and processing Appellant at the stationhouse, it was 
discovered that he had in his possession a handkerchief and 
lower denture plate belonging to Mr. Snead (Tr. p. 47). He 
was charged with two counts of assault with a dangerous weapon 
and one count of robbery. 

Prior to opening his case, Appellant's attorney made 
a formal motion for production of a transcript of Appellant's 
pre-trial hearing, stating that he had been advised by the U.S. 
Attorney's Office that none was available. The U.S. attorney 
affirmed this belief and the unavailability of the transcript 
was noted for the record (Tr. pp. 55-56). The Appellant's 
attorney then asked for a recess in order that he might advise 


his client of his right not to testify in the case and of the 


consequences of taking the stand. It was further requested 


that, if Appellant decided to take the stand, the court 
question him as to whether he had been advised of his rights 
(Tr. p. 57). After the recess, the court was advised that 
Appellant would take the stand and was again requested to "ask 
[Appellant] if he understands." The court agreed, dismissed 
the jury and the following dialogue took place. 

THE COURT: Mr. Kirsch, you have advised the Court 


that you have conferred with the defendant during the recess 


with reference to the question as to whethershe decsir=d or did 
not desire to take the stand. You have advised the Court that 
the defenda*.: has! told you that he elects to take the stand. 

MR. KIRSCH: That's coriect. 

Taz COURT: Mr. Defendant, have you heard what I have 
said, sir? Did you hear what I said? 

D=EENDANT SUGGS: Yes, sir. 

THs COURT: In other words, you, with your counsel 
during the recess, have conferred as to whether you desired 
or didn't desire to take the stand? 

DEFENDANT SUGGS: Yes, sir. 

THE COURT: And you have discussed it and, after 
having discussed it with your counsel, you determined that you 
would like to take the stand; is that right? 


DEFENDANT SUGGS: Yes, sir. 


THE COURT: You know you have a right not to take 


the stand and if you do not take the stand, the Court will 
instruct the jury that no inference will flow from your failure 
to take the stand. You understand that, do you, sir? 

DEFENDANT SUGGS: Yes, sir. 

THE COURT: But you feel your interests dictate that 


you take the stand; is that right,sir? 


DEFENDANT SUGGS: Yes, sir. 

THE COURT: I didn't hear you. 

DEFENDANT SUGGS: Yes, sir. 

THE COURT: Yes, sir. 

All right, sir. Bring in the jury, please. 

You have a perfect right, please understand that, to 


take the stand. 


The record does not indicate that the question of whether 


. evidence of prior convictions would be admissable if Appellant took 
the stand was raised by counsel or considered by the court. 
| Appellant's evidence consisted solely of his own testi- 
mony. He was asked by his counsel if he had been convicted of 
unauthorized use of a vehicle, housebreaking and larceny. He 
answered affirmatively (Tr. p. 63). With respect a5 the events 
alleged in the indictment, Appellant testified that he had been 
at a tavern with friends drinking heavily between 8:00 and 12:00 
on the morning of the alleged crime and that he did not remember 
anything that happened between the time he was at the tavern and 
the time he woke up in a cell at the 14th Precinct (Tr. p. 64). 
He further testified that he had been arrested on numerous occa— 
sions for drinking (Tr. p. 65). The Government raised objections 
to the relevance of this line of questioning. Appellant's counsel 
approached the bench and stated that "the hypertension and his 
alcoholic -- his tendency to alcoholism has produced in him 


what he feels is a mental condition." (Tr. p. 66) 


In response, the court noted that there had been a 
mental report in the case finding that Appellant “suffered 
from no mental disease or defect.” (Tr. p. 66) The U.S. 
attorney then asked Appellant's counsel whether an insanity 
defense was being raised and counsel stated "Yes, I guess you 
would say I am on this basis. He's insisting he wants to tes- 
tify as to the fact that he is -- he might even say a chronic 
alcdholic." (Tr. p. 66) 

After further dialogue, the court suggested that 
introduction of evidence "showing the background of [Appellant's] 
intoxication" might be permissable for purposes of determining 
whether Appellant was too intoxicated to have formed the spe- 
cific intent required for robbery but that "of course [this] is 
not an element of assault with a deadly weapon.” (Tr. p. 67) 
On this basis, counsel was permitted to continue the line of 
questioning. It should be noted that Appellant's counsel did 
not object to the court's limited consideration of Appellant's 
alcoholic tendencies. 


Counsel was asked whether he had "gotten anything 


[other than Appellant's own testimony] to show this man is 


suffering from a! mental disease” and replied in the negative. 


(Tr. p. 67) 


On further questioning, Appellant testified that he 
had been subject to "dizzy, fainting feelings" (tr. p. 68) and 
that on "several occasions I have had the family tell me things 
I have said or done while under the influence that I have no 
recollection of" (Tr. p. 71). Appellant was not asked any 
questions directly relevant to alcoholism or compulsive drink- 
ing and thus the record is somewhat lacking in evidence on 
this matter. 

On cross-examination, the U.S. attorney asked ques- 
tions relating to Appellant's memory of events which took place 
prior to the alleged crime and Appellant's recollection of these 
matters was apparently clear. (Tr. p. 74) The U.S, attorney 
then referred to Appellant's testimony that he had been drink- 
ing with friends and brought out the fact that those friends 
were not present in court. (Tr. p. 75) 

On recross examination, Appellant stated that he had 
asked his attorney to issue a subpoena for the winnie witnesses. 


(Tr. p. 77) 


Counsel then approached the bench and the following 


dialogue transpired: 
U.S. ATTORNEY: Your Honor, I have Dr. Owens on call 


with respect to this man's mental state. I don't know... 


THE COURT: I don't think you have anything here. 

U.S. ATTORNEY: No, that is what I was going to say, 
just a question of alcoholism. 

THE COURT: I don't know what you mention him for if 
you are not going to need him/ 

U.S. ATTORNEY: No. 

THE COURT: I don't know of any justification for the 
question of mental capacity in here. Our Court of Appeals has 
said that the scintilla of evidence rule does no longer prevail. 
There must be some evidence of it and there is no evidence in 
this case, of that. 

U.S. ATTORNEY: That's correct. 

THE COURT: I think you have a very substantial issue 
as to whether as of the time this man was intoxicated to the 
extent that he didn't know what he was doing but that is for 
the jury. 

The evidence was then closed. 


Appellant's counsel requested a special instruction 


on intoxication and the court agreed to give one. (Tr. p. 78) 


It was then asked whether a missing witness instruction would 
be given and the court replied "I think not under the circum- 


stances." (Tr. p. 79) 


After closing arguments, the jury charge was made. 
The following charge was given on intoxication: 


"There is a principle of law which comes into 
play which is for your consideration in this case and 
as to Count 1 only, namely: the robbery count. 


It has been contended by the defendant in this 
case that at the time of the robbery, or alleged 
robbery, in this case, he was intoxicated. Now, 
intoxication I will define for you and tell you when 
it comes into play. 


I will first recite to you by way of repetition 
that even if you should find this man was intoxicated 
to the degree which I am going to describe to you, it 
would not be a defense to any count other than Count 
1 for the reason that Count 1 is the only criminal 
offense here charged which carries a specific intent, 
namely the intent to steal. 


Now, as to the intoxication: The Court instructs 
you as a matter of law that voluntary intoxication 
neither excuses nor mitigates a crime. However, in 
the case of robbery, it embraces a specific intent, 
namely, an intent to steal. 


The question of intoxication of the accused at 
the time of the offense of robbery, therefore, becomes 
an important matter of consideration in ascertaining 
whether it was done with a criminal intent. That the 
accused may have been drunk in the ordinary sense of 
that word is not sufficient. He must have been so 
drunk as to be incapable of forming an intent to rob 
or to steal. That is to say, incapable of conscious- 
ness that he is committing a crime." 


An instruction was also given on recently stolen 
property: 


"There is still a further principle which you have 
for your consideration in connection with Count 1, and 


that is the principle of law known as possession of 
recently stolen goods. And in that regard, you are 
instructed that if you should find that this defen- 
dant knowlingly had in his possession any of the 
property recently taken from the complainant in this 
case, and that the defendant has failed to explain such 
possession to your satisfaction, then you may -- but 
you are not required to -- infer therefrom the guilt 

of such defendant of the charge. 


= If, however, even though you find him to be pos- 
sessed, and knowingly, of the property of the com- 
plaining witness, you find his explanation of such 
possession satisfies you, then of course you would 
not so infer." 


No objections were raised as to the jury instructions 


and the jury retired to consider and decide the case. 
On return of the jury, the forewoman announced that 


defendant had been found guilty on all counts. 


CONSTITUTIONAL PROVISION AND STATUTES INVOLVED 


Constitution of the United States 
Amendment VI 


In all criminal prosecutions, the accused 
shall enjoy the right to a speedy and public 
trial, by an impartial jury of the State and 
district wherein the crime shall have been 
committed, which district shall have been 
previously ascertained by law, and to be 
informed of the nature and cause of the 
accusation; to be confronted with the wit- 
nesses against him; to have compulsory pro- 
cess for obtaining Witnesses in his favor, 
and to have the Assistance of Counsel for 
his defence. 


District of Columbia Code (1961 Ed.) 


Section 22-502, Assault with intent to 
commit mayhem or with dangerous weapon 


Every person convicted of an assault with 
intent to commit mayhem, or of an: assault 
with a dangerous weapon, shall be’ sentenced 
to imprisonment for not more than ten years. 
(Mar, 3, 1901, 31 Stat. 1321, ch. 854 Sec- 
tion 804) 


Section 22-2901, Robbery 


Whosoever by force or violence, whether 
against resistance or by sudden or stealthy 
seizure or snatching, or by putting in fear, 
shall take from the person or immediate 
actual possession of another anything of 
value, is guilty of robbery, and any person 
convicted thereof shall suffer imprisonment 
for not less than six months nor more than 
fifteen years. (Mar. 3, 1901, 31 Stat. 
1322, ch. 854 Section 810) 


STATEMENT OF POINTS 
1. The District Court erred in instructing the jury 
with respect to the effects of intoxication in that the Court 
failed to advise the jury as to the effect of involuntary intox- 
ication on criminal liability and implicitly assumed that Appel- 
lant's intoxication was voluntary. 


2. The District Court erred in failing to order, sua 


sponte, presentation and consideration of Appellant’s alcoholic 


tendencies or compulsive drinking history where there was some 
evidence that this might be a factor in the case and where it 
was clear that Appellant was an indigent and wished to present 
the defense but that evidence in this respect had not been 
properly elicited by Appellant’s court-appointed attorney. 

3. The District Court erred in allowing the conduct 
of the trial to be substantially affected by the mental compe- 
tency report from St. Elizabeth’s Hospital since the report was 
completely conclusory in nature.and, in effect, substituted the 
hospital staff for the judge and jury as the trier of facts 
relating to mental competence in the case. 

4. The proceedings in the trial court failed to pro- 
perly take into account the effect of Appellant's lack of mem- 
ory, of the events alleged in the indictment on his ability to 
cooperate with counsel in adequately presenting his defense. 

5. The evidence in the case clearly raises a reasonable 
doubt as to the ability of Appellant to form the specific intent 


required for the crime of robbery at the time the alleged crime 
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was committed and the jury's verdict of guilty was clearly 
contrary to the evidence in the case. 
6, There was substantial error in the trial court 


proceedings by virtue of the fact that the court did not exer- 


cise its discretion, pursuant to Luck v. United States, to 


properly advise Appellant of the consequences of his' taking the 
stand to testify. 

7. Appellant was deprived of full and fair hearing 
in the trial court by reason of multiple deficiencies in trial 
counsel's presentation of Appellant's defense, The cumulative 
effect of these deficiencies rendered the presentation of Appel- 


lant's defense at trial substantially less than adequate. 
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lant's intoxication was voluntary. 
2. The District Court erred in failing to order, sua 


sponte, presentation and consideration of Appellant’s alcoholic 


tendencies or compulsive drinking history where there was some 


evidence that this might be a factor in the case and where it 
was clear that Appellant was an indigent and wished to present 
the defense but that evidence in this respect had not been 
properly elicited by Appellant's court-appointed attorney. 

3. The District Court erred in allowing the conduct 
of the trial to be substantially affected by the mental compe- 
tency report from St. Elizabeth's Hospital since the report was 
completely conclusory in nature.and, in effect, substituted the 
hospital staff for the judge and jury as the trier of facts 
relating to mental competence in the case. 

4. The proceedings in the trial court failed to pro- 
perly take into account the effect of Appellant's lack of mem- 
ory, of the events alleged in the indictment on his ability to 
cooperate with counsel in adequately presenting his defense. 

5. The evidence in the case clearly raises a reasonable 
doubt as to the ability of Appellant to form the specific intent 


required for the crime of robbery at the time the alleged crime 
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was committed and the jury's verdict of guilty was clearly 
contrary to the evidence in the case, 
6. There was substantial error in the trial court 


proceedings by virtue of the fact that the court did not exer- 


cise its discretion, pursuant to Luck v. United States, to 


properly advise Appellant of the consequences of his taking the 
stand to testify. 

7. Appellant was deprived of full and fair hearing 
in the trial court by reason of multiple deficiencies in trial 
counsel's presentation of Appellant’s defense, The cumulative 
effect of these deficiencies rendered the presentation of Appel- 


lant's defense at trial substantially less than adequate. 


SUMMARY OF ARGUMENTS 


I. 

Reversal of Appellant's conviction is required by 
reason of the trial court's defective instruction to the jury 
on the effect of intoxication on criminal responsibility. 

In its implicit assumption that Appellant's intoxication was 
"voluntary" and thus no defense to crimes not requiring a 
specific intent, the instruction was based on an outmoded con- 
cept of responsibility for intoxication which held that intoxi- 
cation was voluntary unless physically coerced or fraudulently 
induced. The court failed to take into account the fact that 
our law of criminal responsibility now recognizes that the com- 
pulsion of a mental disease or defect may be as effective to 
render an act involuntary as is physical coercion or fraud. 

At the time of the trial court's decision, it had been specifi- 
cally recognized in the District of Columbia that the drunken- 
ness of a chronic alcoholic was not voluntary. 

Therefore, since Appellant's wish to rely on chronic 
alcoholism as a defense had been made clear to the court, and 
since there was some evidence in the record as to Appellan‘*'s 
alcoholic tendencies, the trial court should have instructed the 


jury on the effect of involuntary intoxication. Failure to do 


so deprived Appellant of a jury determination of a clearly non- 


frivolous defense and thus constituted plain error and grounds 


for reversal in this case. 


II. 

Since the trial court was apprised of Appellant's 
desire to present a defense based on involuntary aerorication 
or chronic alcoholism and there was some indication in the 
record of an alcoholic history, the trial court should have 
noted the failure of Appellant's court-appointed counsel to 
present meaningful evidence in support of this defense and 
should have ordered, sua sponte, a full examination and consider- 
ation of the involuntary intoxication defense. The trial court 
did not issue such an order and, in fact, when evidence on 
Appellant's mental state was offered by the government, the 
court refused to hear it. This clearly constituted plain error 
and is grounds for reversal in this case. 

III. 

Reversal of Appellant's conviction is required by 
reason of the trial court's almost complete reliance on the men- 
tal report from St. Elizabeth's Hospital to establish Appel- 
lant's competency to stand trial and his mental condition at 
the time of the alleged crime. Since the report was an the 
form of mere conclusory statements and gave no meaningful back- 


ground information or explanation of the dynamics of Appellant's 


personality, reliance on it to the exclusion of all other mean- 


ingful evidence with respect to Appellant's mental condition is 
plain error and grounds for reversal in this case. The unreason- 
ableness of this reliance is emphasized by the fact that there 


were in the files of St. Elizabeth's, ‘at the tine of trial, -~ 
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detailed statements of which furnished the basis for the 


conclusion stated im the mental report... 


IV. 

Reversal of Appellant’s conviction is required by 
reason of the failure of the trial court to properly take into 
account and evaluate the effect on the fairness of the trial of 
Appellant's lack of memory with respect to any of the events 
alleged in the indictment. 

The Court of Appeals has indicated in a recent case 
that in a situation such as this, the Government and the counsel 
for the accused must take extraordinary precautions to assure 
that the evidence in issue is extrinsically reconstructed and 
that trial counsel is aware of the evidence before trial in 
order that he might adequately prepare his defense. 

In the instant case such precautions were not taken 
in that the trial counsel was not present at Appellant's pre- 
liminary hearing and, due to reliance on representations of 
the Government, did not obtain a transcript thereof. Further, 
trial counsel did not interview or subpoena allegedly relevant 
defense witnesses or obtain allegedly relevant documentary evi- 
dence. Thus, in light of Appellant's amnesia, he was clearly 
deprived of full and fair hearing in this case and accordingly 
his conviction should be reversed. 

Vie 

The record in this case reveals that, at the time the 

alleged robbery was committed, Appellant’s actions were so 


bizarre and irrelevant to the desire to rob or steal as to raise 
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in the minds of any reasonable jury a substantial doubt as to 
whether Appellant had or could have had at the tine of the 
alleged robbery the specific intent required for conviction. 
Further, even if it is held that the Fairy decision 
was reasonable, it is clear that adequate evidence on Appel- 
lant's mental condition was not available for jury considera- 


tion. Thus the conviction must be reversed since the jury 


determination was contrary to the evidence and was based on an 


inadequate presentation of facts relevant to the issue of 


specific intent. 


VI. 

The record shows that both Appellant's trial counsel 
and the trial court assumed the obligation of adequately advis- 
ing Appellant with respect to his right to give testimony in 
the case and the consequences which might result from his tak- 
ing the stand. Notwithstanding these obligations, Appellant 
was permitted to take the stand without an exercise of dis- 
cretion by the court pursuant to Luck v. United States, to 
determine whether prior convictions would be admissable into 
evidence as impeachment. Since Appellant could not have been 
properly advised of his rights absent the exercise of such 
discretion, the failure of the court to exercise the discre- 
tion in fulfillment of its obligation to advise Appellant was 


plain error and grounds for reversal in this case. | 


VII. 
The defense presented by the trial counsel in the 
District Court was substantially inadequate in that no meaning- 
ful evidence was elicited regarding Appellant’s personality 


structure or mental condition, no copy of the transcript of 


Appellant's preliminary hearing was obtained, allegedly mater- 


ial witnesses were not interviewed or subpoenaed and available 
documentary evidence was not obtained and the trial court was 
not asked to exercise its discretion to exclude evidence of 
Appellant’s prior convictions. The cumulative effect of these 
factors was so great as to raise grave doubts as to whether 
the Appellant's defense was adequately presented at trial and 


accordingly is grounds for reversal in this case. 


ARGUMENTS 


In support of its appeal, the Appellant presents the 


following contentions: 


I. 

The Trial Court's Instruction on Intoxication was Defective by 
Reason of It's Implicit Assumption that Appellant's intaniontien 
was "Voluntary." (Tr. pp. 64-71, 77-78, 89-91) | 

The penultimate paragraph of the trial court's in- 
struction on intoxication, quoted above at page 12, reads as 
follows: | 

"The court instructs you as a matter of law that 

voluntary intoxication neither excuses nor mitigates 

a crime.... 

The court then stated that intoxication at the time 
of the offense is relevant only with respect to Comes such 
as robbery, which by definition require a showing of specific 
intent in order to convict. The instruction did not define 
voluntary intoxication nor did it, at any point, make reference 
to the possibility or effect of involuntary intoxication. 
Appellant contends that this instruction foreclosed from con- 
Sideration by the jury a clearly non-frivolous defense which 
was a proper matter for jury determination in the case; that 
is, whether or not Appellant's intoxication at the time of 


commission of the crime was "voluntary." 


One of the most basic principaés of our criminal law 
is that an individual, in order to incur criminal responsibility, 
must violate a law by doing a volitional act (actus reus) with 
an understanding of the nature of that act and of the conse- 
quences which might flow therefrom (mens Soh Normally, 
both of these elements must be present and must be proven 
beyond reasonable doubt by the Government before one can be 
convicted of a crime. It is from this premise that much of 


our law respecting insanity or compulsive behavior has developed 


and the courts have held that, in cases where either the act 


constituting the crime is not a volitional act on the part of 
2/ 


the accused or where because of his mental state at the time 
of the doing of the act, he did not adequately understand its 
nature and probable eerie he cannot be held to have 
committed a crime. An exception to this reasoning, however, 
has applied in the case of an individual who does an act in 
violation of law at a time when he is so intoxicated that he 


neither has control of his physical actions nor does he under- 


stand the nature and consequences of his acts. In this area, 


See e.g., Morisette v. United States, 342 U.S. 246 (1952) 

The concept of an act, by definition, “signifies something 
done voluntarily by a person." Black's Law Dictionary 42 
(5th ed. 1957). 


Supra Note l. 


it has been held that even though a violation is committed with- 
out a volitional act or an understanding of the nature and 
consequences thereof, the requisite volition: and intent can 
be implied from the fact that, at the time of becoming intoxi- 
cated, the actor knew or should have known that criminal be- 
havior might be a consequence of over-indulgence and could, 
pursuant to that knowledge, have ie Thus, ‘even though 
a person committing a crime while intoxicated might not have 
possessed the requisite intent or volition at the time that the 
act was done, he would be held to have assumed criminal lia- 
bility for all behavior resulting from intoxication by virtue 
of his “voluntary act" of over-indulgence. 

This law was encapsuled in the oft stated maxim upon 
which the trial court's instruction was based - “voluntary in- 
toxication is no defense to a criminal charge except to the 
extent that it may negative specific intent if the intent is 
an essential element of the weimeees 

In the application of this rule for determining crim- 
inal liability, the courts acted against the background of the 
understanding of psychological factors relevant to criminal 


responsibility existing at the time the "voluntary - involun- 


tary" distinction was developed. This understanding was 


See e.g., Harris v. United States, 8 App. D.C. 20, 36 
Lek Am 46SmCLOOG) i nnn 


Note, Criminal Responsibility of Chronic Alcoholics, 52 
Cornell L. Rev. 470,473 (1967). 
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6/ 
exemplified by the so-called M'Naughten's Rule of criminal 


responsibility which, in general, provided that as long as an 
actor was "capable of distinguishing right from wrong" he would 
be responsible for the consequences of his acts. Since any 
sane man, prior to becoming intoxicated, would know that over- 
indulgence in intoxicating beverages would affect self-control 
and ability to avoid criminal conduct, almost any over-indul- 
gence could be said to be voluntary under the then prevailing 
standards of criminal reer Accordingly, the 
defense of involuntary intoxication was strictly limited to 
Situations in which the accused was physically compelled to 
imbibe intoxicating spirits, where alcohol was consumed as a 
result of fraud cr artifice or in similar See! Under 
these definitions, it was generally held that chronic alcoholics 
or compulsive drinkers were voluntary drinkers and this is the 
law in many states today. 


It is submitted that this limited definition of 


involuntary intoxication has been made obsolete and archaic 


6/ M'Naughten's Case, 10 Clark & Fin. 200, 8 Eng. Rep. 718 
(H.L. 1843), first approved for the District of Columbia 
in United States v. Giteau, 12 D.C. (1 Mackey) 498 (1882). 


7/ See e.g., Harris v. U.S., supra note 4, and cases cited 
therein. 


&/ Id. 


by the development of a fuller understanding of the dynamics 
of mental disease and compulsive behavior. Pursuant to this 
development of understanding, we have now for some time recog- 
nized that an individual, even though he may be able to dis- 
tinguish right from wrong, may nevertheless be Sa to adhere 


to the right and avoid the wrong course of action. Thus, the 


courts in the District of Columbia have departed from the 


M'Naughten test of criminal responsibility by providing that, 


where an individual is subject to an abnormal condition of the 
mind which substantially impairs his behavioral control mech- 
anisms and thus gives rise to the doing of an act in violation 
of the law, it may be held that the act is not a crime since 
the requisite elements of volitional act and criminal intent 

are not tha emo Thus, under the law as it currently exists 
in the District of Columbia, compulsive behavior is a recognized 
problem and it is accepted that a person who acts pursuant to 
the compulsion of a mental disease or defect should not be 


1/ 
responsible for his acts. 


Smith v. United States, 59 App. D.C., 144, 36 F.2d 548 
(1929). 


See Durham v. United States, 94 U.S. App. D.C. 228, 214 
F.2d 862 (1954); McDonald v. United States, 114 U.S. App. 
D.C. 120, 312 F.2d 847 (1962). 


Id. 


This development, however, has not until very recently 
been applied to crimes committed while in an intoxicated state, 
and the law in this area is still determined to a large extent 
by outmoded concepts of criminal responsibility which were 
developed prior to the dawn of this es 

One of the first substantial departures from this 
rule was made by the Court of Appeals for the District of 
Columbia in 1966 when it decided the case of Easter v. District 
of eee where the court was faced with a prosecution of 
a chronic alcoholic for public intoxication. After a review of 
much of the scientific literature and an informed discussion 
on the dynamics of alcoholism the court held that; 

"It should be clear from the above that chronic 
alcoholism resulting in public intoxication cannot be 
held to be criminal on the theory that before the 
Sickness became chronic, there was at some earlier 
period a voluntary act or series of acts which led to 


chronic conditions. A sick person is a sick person 
though he exposed himself to contagion and a person 


not to be considered voluntarily intoxicated."14 
[Emphasis added 


127 See Easter v. District of Columbia, ©... U.S. App. D.C, 
361 F.2d 50,53 where Harris is cited as “applicable law." 


Pa, GEC. 
14/ Id. 


The court specifically disclaimed, however, any inten- 
tion of extending the scope of the Easter decision beyond the 
specific problem at issue; that is, the prosecution of chronic 
alcoholics for public intoxication or other crimes symptomatic 
of their disease. Accordingly, the court stated, “we desire 
to make clear, however, that we are not absolving the voluntary 
intoxicated person of criminal responsibility for crime in 
general under applicable neg [Emphasis added] This state- 
ment has been interpreted by some to indicate that the court 


intended to provide that alcoholism may be a defense only to 


crimes which are directly symptomatic of the disease - not to 


crimes of a less direct relationship - and that prior law is 


still controlling with respect to non-symptomatic crimes. While 
this may be true to the extent that the court has not yet directly 
considered the relationship of chronic alcoholism to. crimes which 
are not directly symptomatic, the statement should not be inter- 
preted as an endorsement by the courtsof decisions holding that 
chronic alcoholism is no basis for a finding of “involuntary 
intoxication." It is simply a statement that the non-symptomatic 
crime issue was not before a court at the time of the Easter 
Decision, and that, accordingly, Easter was not meant to be 


determinative of those cases. 


The Easter decision does provide a guide for dealing 
with the non-symptomatic crimes inasmuch as it indicates the 
currently acceptable definition of "voluntary intoxication" 
in its statement that a person who has become a chronic alco- 
holic, unable to control his use of alcoholic beverages "is 
not to be considered voluntarily Pree te If we are 
not to have the »llogical result of one definition of voluntary 
intoxication for symptomatic crimes and another for non-sympto- 
matic crimes it appears that the Easter case should substantially 
affect the question of liability of chronic alcoholics or com- 
pulsive drinkers for non-symptomatic crimes, by virtue of its 
redefinition of the elements forming the basis for application 
of the rule; that is, voluntary and involuntary intoxication. 

Since drinking by a chronic alcoholic or compulsive 
drinker, under the rule in the Easter case, is not a voluntary 
act then the act of drinking cannot supply the necessary voli- 
tion or intent which is missing in the case of the totally 
intoxicated actor at the time he violates the law. Thus, the 
rule that voluntary intoxication never excuses criminal be- 
havior is not applicable in the case of a chronic alcoholic or 
compulsive drinker and the correlative rule that involuntary 
intoxication may constitute a good defense even for a general 
intent crime will control. A chronic alcoholic who is intoxi- 
cated at the time of the daing of an act in violation of the law 
may impose as a defense intoxication, involuntary in nature, 


which has vitiated the volition and intent required to be 
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proved as elements of the crime. This reasoning shows that, 
though the Easter decision does not speak directly to the rela- 
tionship of alcoholism or compulsive drinking to non-sympto- 
matic crimes committed while intoxicated, that decision, by 
redefining the definitional basis upon which chronic alcoholics 
have been previously found voluntarily intoxicated and thus 
liable for criminal acts taking place as a consequence of ¢ .t¥s 


intoxication, has in fact vitiated those decisions by impli- 


cation. It is suggested that, since the Easter decision, the 


law in the District of Columbia has recognized the existence 

of alcoholism and perhaps of other compulsive mental defects 

or personality disorders as "substantially impairing behavioral 
control" with respect to ability to refrain from drinking and 
thus a person becoming intoxicated as a result of one of these 
factors and doing a proscribed act as a result of his intoxica- 
tion, may impose his intoxication as a defense to aicriminal 
charge. 

If the foregoing is an accurate statement of the law 
of the District of Columbia, the trial court judge was clearly 
in error in assuming, subsequent to the Easter decision, that 
Appellant's intoxication was “voluntary” and instructing the 
jury on that basis. The record shows that the trial judge was 


aware of Appellant's desire to impose chronic alcoholism and 


intoxication aS a defense to the charges jin his case and that 
Appellant had frequently been arrested in the past for offenses 
connected with drunkeness. The court should also have been 
aware that this was an indigent case and that the trial counsel, 
perhgpS inexperienced in:-matters. of priminal. law, bad not elicitec 
testimony in respect to alcoholism or compulsive drinking to 
the extent that he probably could have. The Government had 
offered evidence on the alcoholism issue and the evidence had 
been declined. It is submitted that Appellant should not have 
been deprived of a jury determination of a presumptively valid 
defense in his case by reason of the inability of his counsel 
to elicit evidence sufficient to get the defense to the jury. 
Taking this matter jnto consideration, the trial court should 


have deemed the evidence of past arrests for drunkeness and 


related offenses as “some evidence” under the rule of McDonald 
17/ 
v. United States and accordingly, should have presented the 


defense to the jury by giving an instruction that involuntary 
intoxication may constitute a good defense even to a crime of 
general intent. 

It is therefore respectfully submitted that the trial 
court, in its failure to give an instruction on involuntary 
intoxication, did not take into account the necessary implica- 
tions of the Court of Appeal's decision in Easter. Appellant 
was thus deprived of jury consideration of a clearly non-frivo- 
lous defense. It is Appellant 's contention that this is plain 


error and grounds for reversal of the trial courts decision. 


177114 U.S. App. D.C. 120, 312 F.2d 847 (1962). 
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II. 

The Trial Court's Failure to Order sua sponte, Presentation 
and Consideration of Appellant's Alcoholic Tendencses or 
Compulsive Drinking History Constituted Reversible Error in 
This Case. (Tr. pp. 64-71, 77-78) 

The trial transcript, as set forth above, indicates 
that the trial court was aware, through the representations 
of Appellant's trial counsel, that Appellant desired and fully 
intended to present intoxication as a result of compulsive 
drinking as a defense in this case. Further, the record dis- 
closed that, in the past, the Appellant had been convicted on 
numerous occasions of offenses related to drinking oF drunkeness 
and that on some occasions, the drunkeness had resulted in 
blackouts or loss of memory as to events occurring during the 
period of intoxication. The lack of meaningful examination by 
Appellant's trial counsel resulted in an almost complete failure 
to elicit any further evidence relating to Appellant's chronic 
alcoholism or compulsive drinking tendencies. The omg offer of 
meaningful evidence in this regard was made by the prosecuting 


attorney and that offer was rejected by the court. It is sub- 


mitted that, in the case of an indigent represented by a court 


appointed attorney, as was the case in the instant proceedings, 
this state of facts should have compelled the trial court to 
exercise its discretion to order sua sponte a full examination 
and consideration of the plaintiff's clearly non-frivolous 


defense. 


There is ample basis for this argument in the case 
law of the District of Columbia. In a strikingly similar case 
decided by the Court of Appeals in 1964. Judge Bazelon in a 
concurring opinion (which was later adopted by the full court 
in a subsequent proceeding on the same case) said with regard 
to a narcotics addict whose defense of insanity resulting from 
his addiction was not fully presented at trial: 


"Here the adversary system collapsed. Defense 
counsel and prosecuter had not studied the available 
information in order to present it effectively. They 
joined with the court in agreeing that there was no 
valid insanity defense... The only adversary was 
[defendant] himself, who insisted on his defense but 
lacked the financial and intellectual capacity to 
present it without help. 


..-Unless society is to abandon inquiry into the 
culpability of people like [Defendant ], or dispense 
with culpability as a baiss for condemnation, we 
cannot countenence such reduced justice. Even an 
inadequate system must provide more than [Defendant] 
had. There should be a new trial with a fair oppor- 
tunity to present this defense."18/ 


In other recent District of Columbia cases, it has 
been stated (though not as a basis of decision) that:, even 
where the defendant indicates affirmatively that he does not 


wish to rely on the defense of insanity or mental incompetence, 


18/ Jackson v. United Stat es 
72d, 95979, 584-5 (1964) { concurring opinion adopted in 
U.S. App. D.C. , 350 F.2d 862, 869 (1965)]. 


U.S. App. D.C. , 336 


the court may nevertheless have a duty to inject the issue of 
insanity in the case and to require the Government to present 


evidence to support its burden of showing that, at the time 


of the doing of the act, defendant had the requisite volition 
20/ 
and intent. §_ Thus, in the case of Whalem v. United States, _ 


the court said: 


"...The legal definition of insanity in a criminal 
case is a codification of the moral judgment of society 
as respects a man's criminal responsibility and if a 
man is insane in the eyep..of the law, he is blameless 
in the eyes of society and is not subject ito punish- 
ment in the criminal courts.... 


In the courtroom confrontations between the in- 
dividual and society, the trial judge must uphold this 
structural foundation by refusing to allow the convic-— 
tion of an obviously mentally irresponsible defendant, 
and when there is sufficient question as to defendant's 
mental responsibility at the time of a crime, that 
issue must become part of the case...."21/ 

The court went on to say that, even in cases where 
the defendant did not wish to rely on the defense of lack of 
volition or intent resulting from insanity the court might have 
an affirmative duty to inject the issue of intent and to insure 
complete presentation of the facts with respect thereto by 
requiring the Government to affirmatively show that the requi- 
site volitional and mental factors were present at the time of 


commission of the act. 


19/ See e.g., Cross v. United States; U.S. App. D. C.. Na. . 
20572 (Jan? 9; FB; 1968) 5 Whalen vz, Uiited.States, U.S. 
App. D.C. ~... ,- 346 Fi2d,” 832 z 7 

20/ Supra note 19. 


Id. at 818. 


If this is true of cases where the defendant does not 
wish to rely on lack of volition or intent, then clearly the 
same rule must apply to cases where the defendant has expressed 
a desire to present that defense based on alcoholism or compul- 
sive drinking but where his attorney has not elicited substantial 
evidence thereon. 

In this case, the trial court should have exercised 
its discretion to order the presentation of testimony from St. 
Elizabeth's doctors and psy¢hiatrists or other available sources 
to fairly present the facts relevant to Appellant's involuntary 
intoxication defense to the jury. Further, even if it be found 
that the court did not have an affirmative obligation to require 
testimony on this matter, the refusal of the trial court to 
hear such evidence when offered by the Government was clearly 
an abuse of discretion. It is therefore submitted that the 
trial court's failure to fully explore Appellant's involuntary 
intoxication defense constituted reversible error in this case. 

IIl. 
The Trial Court Erred in Accepting the Letter Report from St. 
Elizabeth's Hospital as Properly Determinative of Appellant's 
Mental Condition at the Time the Alleged Crimes were:Committed 


and This Acceptance Prejudicially Affected the Conduct of 


Appellant's Trial. 


As stated above, when Appellant's counsel in the trial 


court proceedings indicated that Appellant desired to present a 
defense based upon involuntary intoxication, the court responded 
that the mental report in the case had stated that Appellant 
“suffered from no mental disease or defect." Consideration 
of this response, together with the limited scope given by the 
trial court to the intoxication defense, gives rise to the 
inference that the conduct of the trial court proceedings was 
substantially influenced by the mental examination report and 
further that such report may have been a determinative factor 
in the failure of the trial court to order a full presentation 
of the facts relating to the involuntary intoxication defense 
which was .discasséd.under_II.above. Therefore, eneumental report 
was an important factor in the determination of this case at 
the trial level and its adequacy is a substantial issue for 
determination in this appeal. It is submitted that ‘the report 
was clearly inadequate under the laws of the District of Columbia 
and that, accordingly, the fact that it was allowed to have a 
substantial impact upon the conduct of proceedings in the 
trial court constituted reversible error. 

The report of mental examination, which is attached 
as Annex A hereto, deals with the question of whether Appellant 


was suffering from a mental disease or defect .on the date the 


alleged crimes were committed in a single sentence - "It is 
our opinion that he was not suffering from a mental disease 
or defect on or about October 30, 1965." This conclusory 
form of statement has been objected to on numerous occasions : 
during recent years by the courts of the District of Columbia} 
and is clearly inappropriate for determining the issue of cute 
pability since, by virtue of its conclusory nature, if accepted 
as determinative, it will usurp the function of the jury and 
deprive the defendant of jury determination of an issue on 
which he is entitled to judgement by his ere 

The issue of conclusory statements by psychiatrists 
was considered in the case of Rollerson v.. United states 
where the court, although it did not reverse the trial court's 
action on the basis of conclusory statements, indicated dis- 
satisfaction with the practice of meeting the Government's bur- 
den of proof with respect to volition and intent solely on the 


basis of conclusory psychiatric statements without shwoing the 


reasons for the conclusions. Accordingly, the court stated, 


22/ See e.g., Washington v. United States, U. S. App. D. ee ake 
— 20232 (Dec 13, 1967 5 Whalem Vv. United States 

App. D.C. A 346 F.2d 812, $20-21[dissenting opinion] SeSgeS) 
Rollerson v. United States _—siU.S.. App. D.C. » 343 F.2d 
269 (i964 7 


23/ Id. 


24/ Supra note 22, 


" ..the conclusion of the psychiatrist that a man is not mentally 
diseased may not be enough in any particular case to meet the 
Government's burden of proving sanity beyond a ronsonanie doubt. 
The Government can best meet its burden by bringing forth from 
psychiatric witnesses both the conclusion of no mental illness 
and a full explanation of the dynamics of the defendant's 
ee 

During the time since the Rollerson decisions the 
practice of accepting mental reports phrased in bare: conclu- 
sory statements as determining the accused's competence to 
stand trial and:..in many cases his mental state at the time of 
alleged crime has continued and the Court of Appeals in the 
recent case of Washington v. United Seeieg eas found it 
necessary to express concern over problems created by "the 
persistent use of labels and by the paucity of meaninerad 
information presented to the jury The court stated that 
"we all agree that more effort is needed in future cases to 
insure that the issue of responsibility is decided on suffi- 


28/ 
cient information." 


U.S. App. D.C. , 343 F.2d 269, 271 (1964). 


Supra¥note 22. 
Id. at 17. 


Id. at 12. 


In the present case the report does not disclose 
whether Appellant in fact had a loss of memory, whether he 
had alcoholic tendencies, whether he, in fact, might have been 
soo intoxicated as to be unable to form the intent to rob, etc. 
It does not even give any assurance that these matters were even 
considered but simply states the bare conclusion of "no mental 
defect." Notwithstanding this fact, the report was accepted 
without question as establishing Appellant's competence to 
stand trial and obviating the necessity for further examina- 


tion (a request for an additional mental examination was de- 


nied on June 24, 1966), presentation of evidence regarding 


Appellant's mental condition at trial and submission of the 
question of mental state to the jury at the close of evidence. 
The patent unfairness of this unjustifiable reliance on con- 
clusary statements is exacerbated by the fact that, at the 
time of such reliance, there were in the files at St. Eliza- 
beth's detailed reports stating the factual basis of the letter 
report (attached as Annex B hereto). 

In light of the foregoing, it is clear that the con- 
clusary nature of the mental report foreclosed all meaningful 
evaluation of the Appellant's mental condition by the court or 
by the jury. Thus, reliance on the report when far superior 
evidence was in fact available constituted prejudicial error 


and grounds for reversal in this case. 


IV. 
Appellant's Inability to Recall Any of the Facts or Circumstances 
Which Surrounded the Commission of the Alleged Crime Resulted 
in the Deprivation of the Fair Trial and Effective Assistance 


of Counsel to Which the Appellant was Entitled, 


The record discloses substantially uncont rovert ed 
testimony by the Appellant to the effect that he does not 
remember any of the events which transpired on October 30, 1965 
between the time he was in a tavern drinking with friends and 
the time he weke up in a jail cell at the 14th precinct . It 
is submitted, that together with elements in the conduct of 
proceedings which will be discussed below, this factnendeced 
Appellant completely unable to effectively cooperate with his 
counsel in ascertaining the circumstances of the alleged crime 
and in evaluating and responding to the factual testimony pre- 
sented by Government witnesses. 

The Court of Appeals has recently issued guidelines 
to be followed in cases where the accused is unable to remember 
facts concerning the events alleged in the indictment. In the 
case of Wilson v. United Bie ne court held tha loss of 


memory does not render accused incompetent per se thus completely 


barring trial and conviction in a criminal case. It: was stated, 


however, that loss of memory respecting all facts which might be 


—— 


29/ U.S. App. D.C. No. 20857 (January 18, 1968). 
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pertinent to the defense case created special problems, re- 
quiring an evaluation by the trial court of the effect of the 
accused's lack of memory after trial and prior to imposition 
of sentence in the case. In making this evaluation of the 
fairness of the trial, the Trial Courts were directed to 
consider the following factors: 

1. The extent to which the amnesia affected the 
defendant's ability to consult with and assist his lawyer. 

2. The extent to which the amnesia affected the 
defendant's ability to testify in his own behalf. 

3. The extent to which the evidence in suit could 
be extrinsically reconstructed in view of the defendant's 
amnesia... 

4, The extent to which the Government assisted the 
defendant and his counsel in that reconstruction. 

5. The strength of the prosecution's case... 

6. Any other facts and circumstances which would 
indicate whether or not the defendant had a fair trial. 

Based on these paramaters, the effect of Appellant's 
lack of memory in this case was substantial and clearly deprived 
Appellant of a full and fair hearing on all pertinent issues in 
the case. The result was threefold: (1) the testimony of 
Government witn2sses was substantially uncontroverted, (2) such 


testimony could not be subjected to meaningful cross-examination 


and (3) Appellant's trial counsel was not and could not have been 


appraised of the nature of the case against his client prior to 
hearing the testimony of Government witnesses. 
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This impact might have been minimized by governmental 


assistance in reconstructing the case and by scrupulous and 
zealous preparation on the part of Appellant's trial counsel. 
In fact, however, the impact was emphasized by the events which 
occurred in the history of the case. 

First, it is probable the trial counsel's lack of any 
basis upon which to fully evaluate the facts in issue prior to 
going to trial could have been mitigated to some extent if the 
counsel either had been present at the pre-trial hearing or had 
been able to obtain a transcript of the hearing. In this case, 
Appellant's counsel at pre-trial was permitted to withdraw 
shortly after termination of that hearing and Appellant's trial 
counsel was unaHe to obtain a transcript of the pre-trial hearing. 
This attorney has made further effort to ascertain the avail- 
ability of the pre-trial transcript by calling the Chief of 
Court Reporters at the Court of General Sessions aod! hes ascer- 
tained that on November 19, 1965, Appellant's pre-trial proceed- 
ing was held before Judge Kronheim and was reported a Official 
Court Reporter Perkins. The reporter's notes on this case have 
been available at all times during the conduct of these pro- 
ceedings. (A copy of the transcript of the preliminary hearing 
is attached as Annex C hereto.) Appellant's trial attorney made 
a motion at trial for the production of such transcript, as a 
matter of form, stating that prior to trial he had "investigated 
with the U.S. Attorney's Office...and had been advised that at 
the time there were no reporters taking transcripts of the 


preliminary hearing." 
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The U.S. Attorney was then asked whether he knew of 
a preliminary hearing transcript-.and.replied,"no, -F know -of? none your 
Honor. I would have turned them over." (Tr. pp. 55-56) 

It is suggested that had the pre-trial transcript been 
made available to Appellant's trial counsel, he would then have 
had a means of reconstructing the events alleged in the indict- 
ment and would also have had a basis for cross-examination of 
the Government's Re Failure to obtain such trans- 
cript when in fact it was available and could have been dis- 
covered by reasonable investigation either by the U.S. Attorney 
or by the trial counsel was therefore extremely and unnecessarily 
prejudicial to Appellant's rights in the case. Inasmuch as it 
appears the trial counsel may have relied to some extent on the 
representation of the U.S. Attorney's Office that such trans- 
cript was not available it is suggested that the Government did 
not cooperate with trial counsel to the extent required in cases 
such as this where loss of memory is a factor. 

The effect of Appellant's lack of knowledge as to the 
events alleged in the indictment was further exacerbated by the 
fact that no testimony was presented and no documentation fur- 
nished for Appellant's case other than Appellant's own testimony 
and that thus, since he could not remember the relevant facts, 
the testimony of Government witnesses was uncontroverted. It 
is Appellant's belief that there were available at the time of 


the trial in the lower court additional witnesses and documentary 


307 The Court of Appeals, in Blue v. United States U.S. 
App. D.C. , 342 F.2d.:894 (1965), indicated that this 
was a principa?. purpose of preliminary hearings. 
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evidence which could have cast additional light on the facts in 
this case. Appellant believes that such witnesses could have 
testified as to Appellant's state of intoxication at the time 
he left the tavern and that this evidence would have been rele- 


vant for purposes at least of showing that Appellant did not 


have the requisite specific intent for committing the crime of 


robbery. Appellant also believes that there are some discre- 
pancies in the testimony of Government witnesses which would 
have been disclosed had he been permitted to have witnesses 
testify on his behalf. 

Appellant further believes that the daily taxicab 
manifest of the complaining witness, Mr. Snead, couldhhave 
furnished relevant evidence in the case in that Appellant has 
been told that there was another passenger in the cab at the 
time when he was picked up and further that the BOGreSS ini- 
tially given to Mr. Snead was Appellant's home address. It is 
submitted that if it can be shown that Appellant initially gave 
his home address, rather than 6th & D Street, N.E. (at the 
corner about four blocks from his home) this factor would tend 
to negative the belief that he could have formed the specific 
intent for robbery since a reasonable man would not be expected 
to give his correct address while intending to rob the cab 
driver. Further if it can be shown from the daily manifest 
that an additional passenger was present in the cab at the 
time Appellant was picked up, this would tend to impeach the 
complaining witness' testimony and also might lead to the 


development of further exculpatory evidence in the case. 
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Accordingly, Appellant suggests that failure of the trial coun- 
sel to subpoena available witnesses and the cab driver's daily 
manifest contributed substantially to the unfairness of the 
trial court proceedings in light of Appellant's inability to 
remember the events alleged in the indictment. 

These factors required, under the doctrine of the 
Wilson case, a determination by the trial court that the con- 
viction should not stand because of unfairness caused by the 
defendant ’s lack of knowledge of the facts relevant to the 
alleged crime and the factors outlined above. The court should 
have vacated the conviction and given to the Government an 
opportunity to retry the case and thereby to overcome the 
unfairness voiding the first trial. Failure on the part of 
the trial court to so order constituted prejudicial error in 
this case. 

Vv. 

The evidence in the case indicates that Appellant 

was clearly so intoxicated at the time of the commission of 


the offense as to be unable to form the specific intent neces- 


sary for conviction of the crime of robbery. (Tr. pp. 9-51) 


The problem of determining subjective intent is one 
which has given rise to considerable difficulty in the courts, 
Since it cannot be determined by direct evidence but instead 
must be ascertained from the actions of the person involved. 


The record in this case clearly shows that the acts of the 
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Appellant were definitely inconsistent with any finding that he 
was motivated by an intent to steal or rob the complaining wit— 
ness of something of value. Perhaps the most telling aspect of 
Appellant ’s action in this respect was his refusal to accept 
Mr. Snead's purse and money when it was offered to him. “This - 
clearly is not the act of a person intending to commit robbery, 
but, to the contrary, tends to specifically negate that intent. 
The taking of false teeth, of no conceivable value to Appellant, 
in preference to cash, is clearly indicative of an act performed 
‘by a man having no control over his volitional or aomicdl pro- 
cesses, This conclusion is supported by the fact that, by the 
testimony of Government witnesses, Appellant, on leaving the 
taxicab without the money, walked across the street to a point 
where he fell down and upon getting up unhurriedly proceeded to 


walk away from the scene of the crime, making no effort to escape 


despite the fact that he was being followed by the complaining 


witness, Upon being arrested, Appellant apparently showed no 
sign. of remorse or even of chagrin but docilely submitted to 
arrest and made no comment either at the time of his arrest or 
during the trip to the jailhouse. renee it is submitted, are 
not the acts of a man who has possession of his senses. Accord— 
ingly, it must be determined that the action of the jury, in find- 
ing the Appellant guilty was in disregard of the court's instruc- 


tion on.the effect of intoxication relative to the) robbery 
30(a)/ 

count . | 

ee | 

30(a the ury may have been confused by the apete i 

Pocently olen’ property which seems fo Xay th t possession 
slonsud Tereeeaterts the gueStLaneO EH ee ee clam 

vastruction was found to be grounds oF rever al { oh ta eae 

United States, U.S. App. D.C. N ee 31. 066 and 21, 067 Yauge 9, 1968). 


Further, even if it is held that the action of the 
jury was reasonable in view of the evidence presented, it is 
clear from the arguments outlined above, that defendant had 
not been given an adequate opportunity to present information 
relating to his mental state or condition at the time the crime 
was committed. It is submitted that in making its determina- 
tion, the jury should properly have had the benefit of expert 
testimony or at least of a reasoned consideration in the men- 
tal report of the ability of the defendant while under the 
influence of alcohol to formulate the specific intent to rob. 
This lack of evidence requires that even if the jury determina- 
tion be found to be the determination of a reasonable jury the 
decision should be overturned since the jury did not have 
before it all relevant evidence which could reasonably have 
been presented, and accordingly, could not make an adequate 
determination based on all the facts in the case. 

VI. 

Appellant was entitled to consideration, by the trial 

court, of the appropriateness in this case of impeachment by 


reference to prior convictions and lack of such consideration 


constituted prejudicial error. (Tr. pp. 57-60) 


As stated above, the record shows that Appellant was 
"advised by his counsel" concerning his taking the stand and the 
consequences flowing therefrom. The court was asked to question 
Appellant concerning his "understanding" of that advice and 


agreed to do so. After rather perfunctory questioning, the court 
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was apparently satisfied that Appellant "understood" his rights 
and Appellant took the stand, At this point, no question had 
been raised by either the court or by counsel as to whether 
Appellant’s testimony in the case would subject him to impeach- 
ment by reference to prior convictions and this issue was not 
subsequently raised at any time during the trial. 

Appellant's trial counsel then elicited testimony on 
prior convictions for housebreaking, unauthorized use, and 
larceny. | 

It is submitted that Appellant was not, and, could not 
have been, properly advised of the consequences of his taking 
the stand since the question of whether his prior convictions 
could be used against him had not been resolved at the time he 
took the stand, Thus Appellant was forced to choose between 
remaining silent and, since he had no supporting witnesses, thus 


foregoing presentation of the non-frivolous defenses in his 


case, or of risking the exposure of his criminal record, 


It was with this situation in mind that the Court of 
Appeals, in Luck v. United Senne earn that “The trial 
court is not required to allow impeachment by prior conviction 
every time a defendant takes the stand in his own defenses 
and held that trial courts have discretion to exclude: prior 


convictions from being introduced for purposes of impeachment. 


31/__U.S. App. D.C. , 348 F.2d 763, (1965). 
32/ Id. at 768. 


Subsequent cases have indicated that, in some situ- 
ations, a refusal by the court to exercise its discretion, 
pursuant to Luck, to exclude evidence of prior convictions may 
be grounds for reversal. Thus, in Brown v. United States, 
where counsel, as in the present case, desired to present a 
defense of unconsciousness of behavior, the court stated 


"...[A]ppellant's conduct at the time of the offense 
was critical to determining whether he was conscious 
of his behavior. To have his own account of his 
actions could well have aided the jury in resolving 
his claim of unconsciousness. To have foreclosed 
that account with the threat of impeachment did 
nothing to further the cause of truth. Thus, 
whether viewed as a case where prejudice outweighs 
relevance to credibility or one where it would be 
better to hear the defendant than not, the prior 
conviction should have been ruled unadmissable." 33/ 

34/ Pas 
In Stevens v. United States, the court held that 


failure to exercise Luck-type discretion to exclude prior con- 
victions of larceny, robbery, operating a disorderly house and 
operating a gambling house to impeach the testimony of a defen- 
dant charged with robbery, assault with a dangerous weapon and 
mayhem constituted plain error and grounds for reversal even 
where no objection had been raised at trial. 

In that case the court stated: 

"No discretion appears to have been exercised at 

Appellant's trial, and it is clear that the evidence 


of numerous prior convictions had a prejudicial 
effect which outweighed its probative relevance to 


Brown v. United States, U.S. App. D.C. _, 370 F.2d 242, 
ee ae — 245 (1966) 


__U.S. App. D.C. __, 370 F.2d U.S. 485 (1966) 
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Appellant's credibility, The failure of trial 
counsel to rely on our Luck decision to seek at 
least some limitation upon this type of evidence 
should not prevent our finding plain error affect- 
ing substantial rights in the failure of the court 

to apply the Luck decision ... 35/ 

It is submitted that trial counsel -- by virtue of 
his professional obligation -- and the trial court -- by vir- 
tue of its undertaking to ascertain Appellant's understanding 
of his right to take the stand -- assumed an obligation to 
adequately advise Appellant of the consequences of his giving 
testimony in the case. Among the most important of these con- 
sequences was introduction of Appellant's criminal record into 
evidence and Appellant could not have been advised of the 
extent of this consequence in the absence of any exercise 


Luck-type discretion by the trial court. Failure, on the 


of counsel, to request an exercise of such discretion was 


lapse prejudicial to Appellant and thus a factor in favor 
36/ 


reversal, In this situation, the failure of the court to exer- 
cise its discretion in compliance with Luck constitutes fur- 


ther ae for reversal under the law of Lewis v. United 
37 
States ~ where it was stated that: 


"(I]n the fair administration of justice some obli- 
gation is imposed by Luck on the trial court and 
the prosecution, and the time may come when we 
shall not be bound to ignore its principles merely 
because the defense does so." 38/ 


35/ __U.S. App. D.C. __, 370 F.2d U.S. 486 (1966) 


36/ Dyer v. Ukited States’. 0.8. App. ‘D.C.:_, 379 F.2d 89 
37/ U.S. App. D.C. _, 381 F.2d 894 (1967) eo, 
38/ Id. i 


VII. 


Appellant was denied a fair trial due to ineffective 


assistance of counsel. (Tr. pp. 61-73) 

The defense presented in the district court by Appel- 
lant's trial counsel was substantially less than adequate in 
that: 

(a) Counsel elicited no evidence about Appellant's 
personality structure or mental condition even though 
reports of examining psychiatrists were available and 
on file at St. Elizabeth's Hospital. 

(b) Counsel failed to obtain a copy of the tran- 
script of Appellant's preliminary hearing though itiwas 
available and particularly important to the preparation 
of2a defense in the case. 

(c) Counsel failed to subpoena witnesses or docu- 
mentary evidence even though an allegedly material wit- 
ness and material documentary evidence were available. 

(d) Counsel failed to ask the court for an exer- 
cise of discretion to exclude evidence of prior convic- 
tions and, in fact, elicited testimony as to those con- 
victions from Appellant. 

These points are more fully discussed below. 
Failure to Elicit Testimony 
The failure to elicit evidence about Appellant's 
personality structure or mental condition was undoubtedly a 


factor in the trial court's failure to instruct the jury on 


-Sis 


the effect -of.involuntary intoxication and thus resulted in the 
lack of a full and fair hearing on a clearly non=frivolous 
defense which counsel had been asked to present and indeed 
attempted to present at trial. The inference to be woe from 
the record is that counsel had failed to adequately prepare 
for trial by inspecting the files at St. Elizabeth’s Hospital 
and by interviewing the Hospital staff to ascertain whether 
statements could be elicited at trial which might be favorable 
to Appellant's case. The reports of the examining psychia- 


trists at St. Elizabeth's do, in fact, contain several favor- 


able aspects which should have been presented at trial. 


~ 0 


39/ 
In the recent case of Heard v. United States, the 


Court of Appeals stated that where "Appellant's major defense 
was insanity. But ... counsel presented that defense in such 
a way that the trial court deemed it unnecessary to ive an 

insanity eee ers to the fact that "[counsel] elici- 


ted no information about Appellant's personality structure or 


mental condition, although hospital reports were available. 


39/ U.S. App. D.C. No. 20,325 (February 1, 1968) 
40/ Id. at v. 3 
41/ Id. 


a new trial would be ordered to permit consideration of the 
effectiveness of representation at trial. 
Failure to Obtain Preliminary Hearing Transcript 

The failure to obtain a transcript of Appellant’s 
preliminary hearing was especially prejudicial in this case 
since Appellant had no independent recollection of the events 
alleged in the indictment and was thus unable to assist in 
reconstructing the events surrounding the crime or in provid- 
ing a basis for meaningful cross-examination of government 
witcieceae— 

The Court of Appeals has held that one purpose of 
the preliminary hearing "is to afford the accused ... a chance 
to learn in advance of trial the foundations of the charge and 
the evidence that will comprise the government’s case against 
ee bee oe effectively deprived of this chance by 
his attorney's failure to obtain the transcript and it is 
therefore submitted that Appellant's representation at trial 


was deficient in this respect. 


Failure to Subpoena Witnesses or Documents 


With respect to counsel's failure to subpoena wit- 
nesses or documentary evidence in the case, Appellant states 


that before trial he did, in fact, talk with Sherman Long 


42/ Examination of the pretrial transcript reveals many in- 
consistencies with testimony at trial and also treats 
Appellant's state of intoxication more fully than testi- 
mony at trial. 


43/ Blue v. United States U.S. App. D.C. » 342 F.2d 894, 
See oo a a ae eae 900 (1965) 
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(referred to in the record at pp. 74-75) while Mr. Long was 
imprisoned with Appellant at Occoguan Penitentiary. From this 
conversation Appellant believed that Long could give testimony 
which would be material in establishing Appellant's intoxicated 
condition on October 30, 1965 and also in refuting certain 
statements of government witnesses. Appellant wrote to his 
trial attorney stating Long's prison number and place of deten- 
tion and requesting that Long be interviewed by counsel and 
subpoenaed to testify at trial. Appellant further states that, 
though Long was in the custody of the District of Columbia and 
thus particularly available to trial counsel, no effort was 
made to contact the witness at the prison and no subpoena was 
issued to compel his testimony at trial (tr. p. 77). 

Appellant also states that he repeatedly requested his 
trial counsel to obtain a copy of Mr. Snead’s daily taxicab 
manifest for purposes of showing the exact address of the orig- 
inal destination and to verify or impeach other aspects of 
Mr. Snead's testimony. Trial counsel apparently did not obtain 
the manifest or give Appellant reasomfor his failure to do so. 
The Court of Appeals in the case of Dyer v. United 
Sy that the fact that "[n]lo subpoena had been 
issued for an allegedly material witness with whom counsel had 


45/ 46/ 
not conferred" was a "basis for misgivings’" regarding the 


44/ __U.S. App. D.C. __, 379 F.2d 89 (1967) 


45/ Id. at 90 
46/ Id. 


effectiveness of trial counsel. It is therefore respectfully 
submitted that counsel's failure to issue subpoenaes for alleg- 
edly relevant witnesses and documentary evidence is indicative 
of inadquate representation at trial. 


Failure to Ask for Exercise of Judicial Discretion 
to clude Prior Convictions 


The record shows that, on Appellant's taking the 


stand, Appellant's trial counsel elicited testimony regarding 
prior convictions and thus introduced Appellant's criminal 
record into evidence. While this could have been a legitimate 
trial tactic prior to the case of Luck v. United sph 
which was decided in the previous year, after Luck, counsel had 
the right to request an exercise of judicial discretion to 
exclude evidence of previous convictions. Failure to raise this 
question prior to introducing evidence of prior convictions was 
clearly inappropriate and improper, as has been demonstrated in 
section VI of this brief. Thus counsel's failure to request an 
exercise of judicial discretion, pursuant to Luck, prior to 

- introducing Appellant's criminal record, is further grounds for 
an assertion of ineffective counsel in this case. 

on the basis of the contentions outlined above, it is 

submitted that the culumative effect of the deficiencies in 
presentation of Appellant's defense at trial was so great that 
the defense fell substantially short of what should be considered 
Be ae the trial court decision should therefore be io 


reversed.. 


477 Supra Note 31. 


48/ Dyer v. United States, _U.S. App. D<C.__,379 F2d 89 (1965). 
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CONCLUSION 


On the basis of the contentions outlined above, at 
least seven specifications of prejudicial error in the trial 
court have been made. While it is probable that any one of 
the items specified would constitute adequate grounds’ for the 
granting of this appeal, the cumulative effect of the errors 
specified is so great that the appeal cannot reasonably be 
denied. 

Further, since Appellant has already been incarcerated 
for a period of well over two years in connection with this 
case (the minimum time to be served under the sentence imposed 
by the trial court was two years), it is respectfully submitted 
that the interests of justice will not be served by continued 
restriction of Appellant's freedom during the conduct of a new 
trial. Thus, the Court is respectfully requested to reverse 
the conviction on all counts and order that the indictment be 
dismissed with prejudice. 


Respectfully submitted, 


Thomas Hale Boggs, Jr. 


Counsel for Appellant 
(Appointed by this Court) 


Of Counsel: 


Patton, Plow, Verrill, Brand & Boggs 
1200 Seventeenth Street, N.W. 
Washington, D.C. 20036 


Notes - Letter report from St. Elizabeth's 
Filed April 28, 1966 


"The Clerk 

Criminal Division: 
United States District Court for the District of Columbia 
Washington, D. C. 20001 


Dear: Sir: 


Mr. Zedekiah Suggs was admitted to Saint Elizabeth's 
Hospital on March 2, 1966, for a period not to exceed sixty 
days, for mental examination. 


Mr. Suggs' case has been studied since his admission 
to the Hospital and he has been examined by qualified psychia~ 
trists. On April 25, 1966, he was examined and his case 
reviewed in detail at a medical staff conference. It is the 
opinion of the physicians that Mr. Suggs is without mental 
disease or defect and that he is competent for trial in that 
he understands the nature of his charges and can properly 
assist counsel in his defense. This determination was made 
as a result of psychiatric examinations which indicate that 
there was no evidence of disturbance of emotions or thought 
processes and hallucinatory and delusional experiences were 
absent. Attention, perception, comprehension, orientation, 
memory and general intellectual functions were all within 
normal limits. He was able to discuss his charges in a rational 
and realistic manner. It is our opinion that he was not 
suffering from a mental disease or defect on or about October 30, 
1965. 


Mr. Suggs is presently receiving pheonbarbital, 
32 milligrams q.i.d. and Orinase. * 


Sincerely yours, 


(signature) 


Dale C. Cameron, M.D. 
Superintendent" 
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DISTRICT OF COLUMBIA COURT OF GENERAL SESSIONS 


CRIMINAL DIVISION 


UNITED STATES 

vs. 
Criminal No. US+9670-65 
ZEDEKIAH SUGGS, 


_Defendent. 
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Friday, November 19, 1965. 
Washington, D.C. 
Preliminary Hearing in the Soreness cause came 
on dvefore Judce Milton S. Kronheim, Jr. in United States 


Brench, Courtroom No. ll, at 11:39 o’cloc* a.m) 


APPEARANCES : 


Mr. Geoffrey Alprin, Assistant United States Attorne 


on behalf of the Government. 


Mr. Edward T. Kehoe, on behalf of the Defendant. 


PROCEEDINGS 


‘ EVIDENCE ON BEHALF OF THE GOVERNMENT 


PARKER K. SNEAD 
was called as e witness on dehalf of the Government, -and hav- 
ing been first duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Alorin: 
Q “Will you state your full name, please? 
A Parser K. Snead. I live at 5006 Delbert Court; 
Hillcrest H eights. 
Q What do you do for a living? 
A I drive = cab. 
Q Directing your attention to one o'clock in the 
afternoon of October 30, 1965, were you driving your cab? 
Yes, sir. 
Did anything unusuz2l happen at that time? 
I think the time is a little bit off on that. 
it was around 10:30, wasn't it, Officer? 
Q All right. Directing your attention to around 10:30 
a.m. on October 30, 1965, did anything unusual happen to you? 
A Yes, he put a knife at my throat. 
QQ Describe to the Court what heppened in full detail. 
A As far as I rememder-- I don't remember it all-- I 


had to ask a fellow to helo me-- this fellow put a knife in 


my throat’ and pushed my neck back. 


The further ke pushed 


Where did this hanven? 

On Lank Avenue, North East. 

Were you driving? 

I wes éGriving a 

Tell his Honor how it all happened. 

When I nicked this man up.he said he wanted to go 
to 6th and D Street, North East. 

Q What man? 

A This fellow right here. (indicating) He wanted 
to go to 6th and D Streets, North East. When I went down Be 
ning Road be said, “Turn at Lank Avenue." So I turned down 
Lank Avenue. I went down the street, then he said, "Stop 
here." So when I stomped he put a unife at my throat. 

Q Did he say anything at that time? 

A I don't know what he said. He said something. 
said, "Here is my money.” I had a little change pouch-- this 
was the first job I ran--- I said I had a couple of dollars 
in my pocket, "Take it and get out." 

Q Was that what he was after? 


I don't know what he was after. 


What happened? Was he interrupted? 


A 
Q 
A He took my false teeth. 
Q 


Well, let me ask you this: Did something happen 
that caused him to leave the cab at that time?’ 


A Yes, sir. Mr. Lawrence canfe to my rescue. 


Whet did he do? 

He: came over and said, "Let this men alone.” 

He said that to this man? 

Theat is rignt. 

Then what. henpened? 

I don’t remember what nanpened. I remember after I 
got 2 knife around my throat I got my two fingers cut and a 
little nick on my cheek and Mr. Lawrence got the top of his 
fingers cut off. So after he got out of the cab he went 
down the street. | 


Who is "he? 


Q 
A This fellow here. (indicating) 
Q 


Did he run? 

A T: don't know whether he walked or ran but I didn’t 
let him get out of my sight until I sew the police car. When 
the police ceme he waS standing in the alley taking a drink 
of whiskey. 

Q When this man put his arm around your heck where did 
he put the knife? 

He put the knife at my neck. 
Did he say what he wanted? 
I don’t remember what he said. 
Did he say something? = 
He said something but I don't know what it was. 


As a result of him saying somethine did you take pone 


owt of your vockets? 

A No, I said, "Here is my money, take it,” that is all. 
How he reached in my vocket and got my false teeth out I don’ 
know. 
He reached into your pocket? 
He reached in my short pocket. I didn't have no 
there. 
He reached over and put his hand in your pocket? 
Yes, : 
Mr. Alain No further questions. 

CROSS EXAMINATION 
By Mr. Kehoe: 

You say this is the man? 
Yes, sir. 


How do you know it is? 


Q 
A 
Q 
A 


I know it because I followed him for almost ten 
blocks. : 

Q Walking? 

A No, sir. He was walking and I was in my cab. 

Q He got oot of your cab? 

A When Mr. Lawrence took the knife from around my 
throat, and after he left, he went across the street and fell 
down on the line, and I followed him until ana polis. ae. 
almost to Benning Road. 


Q Do you have a radio in your-cab? 


No, I didn’t at that time. 


I am positive. 


A 
Q You are positive this is ce man? 
A 
Q 


You sey when he went over across the street he fell? 

A He fell down and laid down about two or three minutes 
on the line right across from where it happened. 

Q When he got un did he start off to where the police 
avprehended him? 

A He had deen drinking ene he had a bottle of whis- 
key. He went throuch alleys. I wouldn't go up in the al- 
leys. I closed my windows and locked the doors. I was 
cutting around corners to keep up with him. 

Q Did you see him when he was arrested? 

A Yes, sir. 

Q You say he was standing in an alley drinking? 

A He was st-nding in the alley up against a telegraph 
post taking a drink of whiskey when the policemen came up. 

Q Did you see him searched by the volice? 

A No, I can’t say-- yes, I did too. The policemen 
searched him in the alley# 

Q Did they take your false teeth? 

A He had them in his pocket. I didn't miss them for 
two or three hours. Then I, hapvened to miss them and the 


police was serving some one, I saw two people. I said, 


"6h, I lost my false teeth." The officer said, "Your false 


teeth are over at the station house." 
Mr. Kehoe: That is all. 
(The witness left the stand.) 
The Court: Stand up, please. You are held for 
the action of the grand jury. Any record? 
Mr. Alvrin: Yes, your Honor. The bond recommend 
ation is five thousand peices That is what our original 


recommendation was. 


The Court: Let me see his record. (Reading 


arrest record of the defendant.) Fifteen thousand dollars. 


Step back. 


Whereupon the hearing wes concluded.) 
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REPORTER'S CERTIFICATE 
I, Edwin S. Perkins, an official reporter of the 
District of Columbia Court of General Sessions, aa hereby 
certify thet the foreroing is’ the official transcript of test 


imony et the preliminary hearing of the above-entitled cause. 


Cie g a Teor 


Official Reporter 


‘ CERTIFICATE OF SERVICE 


_I hereby certify that I have this day served 


the brief for Appellant in this cause by mailing three 
copies thereof, properly addressed and postage prepaid, 
to the following: 

David G. Bress, United States Attorney 

Frank Q, Nebeker, Assistant United 

States Attorney 

United States Courthouse 

Washington, D. C. 20001 

Dated at Washington, D, C. this 7th day of 


March, 1968. 


el 
Thomas H. Boggs, Jr. 


Attorney for Appellant 
(appointed by this Court) 


BRIEF FOR APPELLANT 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


United States Court of Appeals 


for the District of Columbia Circuit 
No. 20,463 FLED MAR 16 1967 
(Crim. No. 8-66) 
Nathan QA excbaous 


CLERK 


ZEDEKIAH SUGGS, 
Appellant, 


Vv. 


UNITED STATES OF AMERICA, 


Appellee. 


APPEAL FROM A JUDGMENT OF THE UNITED STATES: 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


Robert E. May 

Kirk W. Weinert 
1700 K Street, N. W. 
Washington, D.C. 20006 


Counsel for Appellant 


(Appointe y this Court) 


March 16, 1967 


STATEMENT OF QUESTIONS PRESENTED 


Court-appointed counsel have carefully reviewed 
the record in this proceeding, held conferences with 
Appellant, researched applicable law, made independent 
investigations concerning certain allegations by the 
Appellant and conferred with Appellant's court-appointed 
counsel at trial. Counsel have concluded that there is 
no non-frivolous question which counsel could present to 
this Court. However, the distinct possibility exists that 
a eritical issue or issues may have been overlooked. There- 
fore, in an effort to comply with Johnson v. United States, 


U.S. App. D.C. » 360 F. 2d 844 (1966), and the con- 


curring opinion of Judge Burger therein, and McCoy v. United 


States, ___ «U.S. App. D.C. __—, 370 F. 2d 224 (1966), counsel 
submit this brief for Appellant, feeling that this procedure 
will bring the applicable facts and law of this case to the 
attention of the Court. 

Counsel have no questions to raise on behalf of 
Appellant. Appellant, however, has specified the following 
questions: 


1. “Was counsel ineffective in failing to sub- 
poena defendant's witness?" 


2. “Was counsel ineffective in failing to sub- 
poena cabdriver's daily manifest?" 


"Was counsel ineffective in failing to 
prepare adequate defense for defendant?" 


"Was counsel ineffective in failing to 
secure a copy of the original complaint 
as read at the line-up twice, and a copy 
of the pre-trial hearing?" 


"Was counsel displaying his prejudice 
opinion in telling defendant that his 
witness was implicated, although counsel 
never interviewed defendant's witness?" 
"Did the court err in refusing defendant 
a mental re-evaluation?" 


"Was the Government's evidence sufficient 
to prove criminal intent?" 


"Was Judge McGuire in error in refusing to 
allow counsel to withdraw from defendant's 
case prior to trial?" 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,463 
(Crim. No. 8-66) 


ZEDEKIAH SUGGS, 
Appellant, 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


I 
JURISDICTIONAL STATEMENT 


Appellant, Zedekiah Suggs, was indicted on 
January 3, 1966 for the crimes of robbery and assault with 
a dangerous weapon in Criminal Case No. 8-66, to which charges 
he pleaded not guilty on January 14, 1966. Appellant was 


tried by a jury and found guilty of both offenses on all 


counts as charged on June 29, 1966. By judgment of the 


District Court filed July 29, 1966, Appellant was convicted 
of the offenses of robbery, one count, and two counts of 
assault with a dangerous weapon. He was sentenced to im- 
prisonment for a period of two to six years for robbery, 
one to three years for each of the two counts involving 
assault with a dangerous weapon. These sentences are to 
run concurrently. Appellant's application for leave to 
prosecute this appeal without prepayment of costs was 
granted by the District Court on August 30, 1966. Juris- 
diction to review the judgment below is vested in this 


Court by Title 28, U.S.C. $ 1291. 


II 
STATEMENT OF THE CASE 


1. Nature of the Case 
Zedekiah Suggs, Appellant, was indicted for and 


convicted of one count of robbery and two counts of assault 


with a dangerous weapon, in violation of D.C.C. § 22-2901 
1/ 


and § 22-502, respectively. Specifically, Appellant was 
convicted of taking by force on October 30, 1965 the property 
of Parker K. Snead, consisting of false teeth and a handker- 
chief, and of assaulting with a knife Parker K. Snead and 
Joseph R. Lawrence. The robbery and assaults took place at 


17 Criminal Case No. 8-66. Appellant was represented at 


trial by Court-appointed counsel. 


approximately 1:00 p.m. in the 100 block of Anacostia Avenue, 


N.E., in and around the taxicab driven by Snead in which 
Appellant was a passenger. 

The Government's case rested on the eye-witness 
testimony of Snead, Lawrence, a by-stander, Mrs. Dorothy 
Thompson, and the arresting officer, Pvt. Paul E. Washington, 
recounting the robbery, assaults and arrest, and on physical 
evidence in the form of (1) D.C. General Hospital's records 
of the treatment of Lawrence, (2) the false teeth and hand- 
kerchief taken from Snead, and (3) the knife taken from 
Appellant by the arresting officer. Appellant's defense 
consisted of his testimony that he had been drinking heavily 
on the day in question, and that he was in an advanced state 
of intoxication at the time the offenses occurred. By this 
testimony, Appellant attempted to establish that he was un- 
able to form the requisite criminal intent for the offense 


of robbery. 


2. The Government's Case 

Appellant was tried by a jury on June 28 and 29, 
1966 in the United States District Court for the District 
of Columbia before Judge Richmond B. Keech. He was repre- 
sented at trial by court-appointed counsel. Following voir 
dire examination of the prospective jurors, aplication and 


swearing of a jury, and an opening statement by the Government, 


the case was adjourned until the following day, June 29, 1966 
(Tr. 3). 

When the case was reconvened the morning of 
June 29th, counsel entered into a stipulation that the Govern- 
ment's Exhibit No. 1, consisting of D.C. General Hospital's 
records relating to the treatment of Lawrence, were the 
regular records of the Hospital kept in the regular course 
of business (Tr. 6-7). Additionally, the Government made 
available to the defense two police reports and a summary 
of statements made by witnesses before the Grand Jury (Tr. 
7). 

The Government's first witness was Parker K. Snead, 
a cab driver who testified that at approximately 12:45 p.m. 
on the afternoon of October 30, 1965, he picked up Appellant 


at Kenilworth and Eastern Avenue in the District of Columbia 


(Tr. 10). After directing Snead to 6th and D Streets, N.E., 


Appellant changed his mind and told Snead to proceed down 
Anacostia Avenue (Tr. 10). Snead drove several blocks 

before he was told to stop. At this point, Appellant put a 
knife to Snead's throat (Tr. 11), whereupon Snead offered 
Appellant money. Joseph R. Lawrence, who chanced to be on 
the scene, approached the taxicab and a scuffle ensued in 
which both Snead and Lawrence were cut (Tr. 11). Snead testi- 


fied that following the altercation, Appellant got out of the 


cab and walked away. Snead followed the Appellant until he 
was arrested by the police (Tr. 12). 

When asked if anything had been taken from him during 
these events, Snead testified that he discovered, following 
the assault, that his false teeth, usually kept in a hand- 
kerchief in his breast pocket, were missing (Tr. 12-14). 

He identified the Government's Exhibit Nos. 2-A and 2-B as 
his handkerchief and teeth (Tr. 13), but was unable to posi- 
tively identify Government Exhibit No. 3, a knife (Tr. 13). 

On cross-examination, Snead testified that no 
money had been taken from him (Tr. 14). He stated that 
Appellant was with a second man when Appellant was picked 
up, but that only Appellant got into the cab (Tr. 15, 20). 
He further described the intervention of Lawrence in events 
in the 100 block of Anacostia Avenue (Tr. 17-19). Accord- 
ing to Snead, Lawrence had come to the driver's side of 
the car, reached in and pulled Appellant's arm from Snead's 


throat (Tr. 19). Snead testified that Appellant was drink- 


ing whiskey when taken into custody by the police (Tr. 20). 


The second witness for the Government was Joseph R. 
Lawrence (Tr. 21), who testified that he was in a parked car 
in the 100 block of Anacostia Avenue on October 30th when 
he noticed Snead's cab drive up (Tr. 23-24). Shortly 
thereafter he heard a woman scream, and saw Appellant with 


a knife at Snead's throat. Lawrence testified that he got 


out of his car, approached the cab on the driver's side, 

and tried to reason with the Appellant (Tr. 24). He stated 
that Appellant paid no attention to him, but kept the knife 
at Snead's throat while apparently searching Snead (Tr. 24). 
Lawrence grabbed Appellant's knife hand and attempted to 
pull it away from Snead's throat to allow Snead to escape 
(Tr. 25). In the struggle, Lawrence was cut on his right 
index finger, and was subsequently treated on several 
occasions at D.C. General Hospital for this wound (Tr. 25-26). 
Lawrence testified that Government Exhibit No. 3 looked like 
the knife used by Appellant (Tr. 25). 

On cross-examination, Lawrence testified that he 
had opened the front door of the cab on the driver's side 
before grappling with Appellant (Tr. 27). He also stated 
that he saw Appellant take a handkerchief out of Snead's 


pocket (Tr. 27), following which Lawrence saw Appellant get 


out of the cab. He was unable to describe specifically 


Appellant's subsequent movements since he was seeking medical 
aid for his lacerated finger (Tr. 28-29). 

On recross-examination (Tr. 32), Lawrence was 
unable to say whether Snead had been cut prior to Lawrence's 
intervention or during the scuffle with Appellant (Tr. 33). 

At this point, Government Exhibit No. 1, the D.C. 
General Hospital records on the treatment of Lawrence follow- 


ing October 30, 1965, were introduced into evidence (Tr. 34). 


The third witness for the Government was Mrs. 
Dorothy Thompson, who resides at 103 Anacostia Avenue. She 
testified that at approximately 1:00 p.m. on October, 30, 
1965, she was sweeping in front of her house when she 
noticed Snead's cab stop nearby (Tr. 35-36). Mrs. Thompson 
observed Appellant with a knife at Snead's throat and called 
to Lawrence for help (Tr. 36). She then ran to her house and 
summoned the police (Tr. 36). 

On cross-examination, Mrs. Thompson stated that 


she did not actually see Appellant cut anyone (Tr. 40), but 


that she did see that both Lawrence and Snead were bleeding 


after the struggle with Appellant (Tr. 41). She testified 
further that Appellant had walked away from the cab down the 
center of the street (Tr. 43). 

The last witness for the Government was the 
arresting police officer, Pvt. Paul E. Washington (Tr. 44). 
Pvt. Washington testified that on the afternoon of October 
30, 1965, he was shown where to find the Appellant by Snead 
(Tr. 45-46). Pvt. Washington recalled that he found 
Appellant in an alley, holding a whiskey bottle (Tr. 46). 
After arresting Appellant, the officer took a knife from 
him (Tr. 46). Pvt. Washington identified Government Ex- 
hibit No. 3 as the knife taken from Appellant. He also 


identified Government Exhibit Nos. 2-A and 2-B as the 


handkerchief and false teeth subsequently taken from 
Appellant when he was booked at the L4th Precinct (Tr. 47). 
Pvt. Washington testified on cross-examination 
that he had been summoned to the scene by a radio report 
of a robbery in front of 103 Anacostia Avenue, and that 
Snead had intercepted him in his cab and directed him to 
Appellant, who was standing in an alley in the rear of 
2324 Clay Street, N.E., about two blocks from the scene of 
earlier events on Anacostia Avenue (Tr. 50-51). The witness 
stated that Appellant said nothing to him when arrested or 
on the way to the Precinct house, where he was booked for 
assault with a dangerous weapon and robbery (Tr. 51). 


On redirect, Pvt. Washington testified that he 


interviewed Appellant and prepared a lineup sheet, and that 


Appellant had coherently answered all of his questions 
during the interview (Tr. 52). 

At this point, Government's Exhibit Nos. 2-A, 
2-B and 3 were received into evidence, concluding the case 
for the Government (Tr. 52). Appellant's lawyer objected 
to the receipt of the knife (Exhibit No. 3), on the ground 
that there was insufficient testimony to establish that it 
was the weapon used in the assault (Tr. 53). The objec- 
tion was overruled, based on the identification of the knife 


by the Government's witness Lawrence (Tr. 25). 


The defense also moved for dismissal of the robbery 
charge on the grounds that insufficient evidence had been 
offered to link Appellant with the taking of the handker- 
chief and teeth. This motion was denied (Tr. 54). | 

Appellant's attorney also requested that a copy 
of the transcript of Appellant's preliminary hearing in the 
Court of General Sessions be made available to the defense, 
should one exist. He recited that he had been unable to 
find such a transcript and, to his knowledge, none had been 
made (Tr. 55-56). The Government's attorney stated! that no 
such transeript exists (Tr. 56). The Court concluded that 
no transcript of the preliminary hearing had been made or 


was available (Tr. 56). 


3. The Case for the Defense 

After a recess, Appellant's attorney requested the 
court to instruct Appellant on his right to testify or not 
testify in his own behalf. The jury was excused ana Appel- 
lant was so instructed by the trial judge (Tr. 58-60). 
Whereupon Appellant took the stand (Tr. 61). 

After recounting his background, Appellant testi- 
fied that he had previously been convicted of the crimes 
of unauthorized use of a motor vehicle, housebreaking, and 


larceny (Tr. 63). Appellant stated that on the morning of 


October 30, 1965 he had been drinking Booth's gin with 
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friends at Frank's Tavern at Kenilworth and Eastern Avenues 
(Tr. 63-64). He testified that he was unable to recall any 
of the events from the time he was in the tavern until he 
was moved from the 14th to the lst Precinct later in the 
day (Tr. 64). 

Appellant testified that he had been arrested for 
drunkenness in the past and that he had recently been re- 
leased from the Veterans' Administration Hospital at Perry 
Point, Maryland, where he had been treated for high blood 
pressure (Tr. 65). Upon the Government's objection to the 
relevancy of this testimony, a bench conference ensued in 
which defense counsel stated that he wished to show Appellant's 
alcoholic tendencies, and that in this instance Appellant was 
too drunk to form the intent requisite for the crime of 
robbery (Tr. 65-68). The defense also recited that Appel- 
lant had been given a mental evaluation and found without 
mental disease or defect and that a subsequent motion for a re- 
evaluation had been denied (Tr. 66, 68). 

Appellant testified that he was not aware of other 
occasions besides this one, in which he had lost his memory 


(Tr. 68). He stated, however, that his family had told him 


of things he had said or done while under the influence of 


alcohol, and that he had no recollection of those events 


(Tr. 71). Appellant related his history of employment prior 
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to October 30th, and stated that he was employed on that 
date by Senate Dodge. 3 

On cross-examination, Appellant testified that 
he was able to remember his prior convictions and the fact 
that he had been drinking Booth's gin at Frank's Tavern 
with one Sherman Long and another man named Jerry, but that 
he was unable to recall a third drinking companion's name 
(Tr. 74). His stay in the Veterans' Hospital had nothing 
to do with his drinking (Tr. 75). : 

On redirect, Appellant testified that his efforts 
to locate his drinking companions for possible Comronores 
tion of his testimony had been fruitless (Tr. 76). 

On recross-examination, Appellant stated that he 
had requested defense counsel to subpoena these drinking 


companions. 


Following closing arguments the judge instructed 


the jury (Tr. 80, 82). The charge included an instruction, 
requested by the defense, that, in order to find Appellant 
guilty of robbery, the jury had to find that Appellant had 
consciously intended to deprive Snead of his property (Tr. 
90-91). Also included was a charge requested by the prose- 
cution on recently stolen goods (Tr. 91). The padee did not 
include a missing witness instruction on the ground that coun- 
sel for Appellant had made an attempt to find Appellant's 


drinking companions (Tr. 79). 
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After! approximately one hour and fifty minutes, the 
jury returned a verdict of guilty on all three counts of the 


indictment (Tr. 95). 


Tit 
CONSTITUTIONAL PROVISION AND STATUTES INVOLVED 
Constitution of the United States 
Amendment VI. 


In all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial, by 
an impartial jury of the State and district where- 
in the crime shall have been committed, which dis- 
trict shall have been previously ascertained by 
law, and to be informed of the nature and cause 

of the accusation; to be confronted with the wit- 
nesses against him; to have compulsory process 

for obtaining Witnesses in his favor, and to have 
the Assistance of Counsel for his defence. 


District of Columbia Code (1961 Ed.) 


§ 22-502. Assault with intent to commit 


mayhem or with dangerous weapon. 


Every person convicted of an assault with intent 
to commit mayhem, or of an assault with a danger- 
ous weapon, shall be sentenced to imprisonment 
for not more than ten years. (Mar. 3, 1901, 31 
Stat. 1321, ch. 854 § 804.) 


$ 22-2901. Robbery. 


Whosoever by force or violence, whether against 
resistance or by sudden or stealthy seizure or 
snatching, or by putting in fear, shall take 

from the person or immediate actual possession of 
another anything of value, is guilty of robbery, 
and any person convicted thereof shall suffer 
imprisonment for not less than six months nor 
more than fifteen years. (Mar. 3, 1901, 31 Stat. 
1322, ch. 854 8 810.) 
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IV. 


ARGUMENT 


"Was counsel ineffective in failing 
to subpoena defendant's witness?" 


(Tr. 63-64, 74-75, 76, 77, 79) 

Appellant contends in this, and in succeeding 
points, that he was denied the "effective assistance of 
counsel" guaranteed by the Sixth Amendment to the Federal 
Constitution. Specifically, he asserts that defense 
counsel was ineffectual in that he did not subpoena 
Sherman Long, a drinking companion of Appellant's on 
October 30, 1965. Appellant believes that this potential 
witness could have testified to Appellant's advanced 
state of intoxication shortly before the commission of 
the crimes involved herein. Further, Appellant asserts 
that such testimony would have been relevant to the 


question of Appellant's ability to form the specific 


intent to deprive another of his property requisite to 


the crime of robbery. 
In Mitchell v. United States, 104 U.S. App. 
57, 259 F. 2d 787, cert. denied, 358 U.S. 850 (1958), 
Court held that the quality of counsel's representa- 
does not fall short of the constitutional require- 
unless his conduct is so incompetent as to deprive 
his client of a trial in any real sense or to render the 


trial a mockery and a farce. 
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The record shows that trial counsel made an 
attempt to locate Sherman Long (Tr. 79). It also shows 
that Sherman Long had been drinking with Appellant on 
October 30th, a fact which could have led trial counsel 
not to use this witness for his opinion on the drunken- 
ness of Appellant (Tr. 63-64, 74). 

These facts notwithstanding, this Court has 
held that the decision to subpoena or call witnesses is 
within the judgment of counsel and is not the basis of a 


charge of inefficiency. Gray v. United States, 112 U.S. 


App. D.C. 86, 299 F. 2d 467 (1962), Bolden v. United 


States, 105 U.S. App. D.C. 259, 266 F. 2d 460 (1959). 


2. "Wasi counsel ineffective in failing to 
subpoena cab-driver's daily manifest?" 


(Tr. 10, 15, 17, 23, 35, 37-38, 62) 


There is no reference in the record to the 
daily manifest of October 30, 1965, kept by the cab- 
driver Snead, the victim of the robbery and assault. 
Appellant contends that this manifest, if it had been 
obtained by trial counsel, would have shown that Appel- 
lant gave his correct home address as the original 
destination for the cab. Appellant believes that this 
fact would have tended to show that he was too drunk to 
form the intent necessary for the crime of robbery inas- 
much as a person who intends to rob another would not 


give the victim his correct home address. 
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There is uncontradicted testimony as to where 


Appellant entered Snead's cab (Tr. 10) and, ergo, that 
the commission of the crimes occurred within the District 
of Columbia (Tr. 15, 17, 23, 35, 37-38). Appellant raises 
no question of jurisdiction. Snead's testimony on the 
original destination, 6th and D Streets, N. E. (Tr. 10), 
and Appellant's home address, 814 Sixth Street, N. E. 
(Tr. 62), are not materially at variance. 

The decision to advance the defense suggested 
above was within trial counsel's discretion. Tactical 
decisions by trial counsel, even if they are later con- 
sidered mistakes, are not the basis for a claim of in- 
effective assistance. United States v. Reincke, 34) F. 
977 (2nd Cir. 1965), Hinsley v. United States, 108 U.S. 
App. D.C. 242, 281 F. 2d 605 (1960), Moore v. United 
States, 95 U.S. App. D.C. 92, 220 F. 2d 198 (1954), 
Burton v. United States, 80 U.S. App. D.C. 17, 151 F. 2d 
17, cert. denied, 326 U.S. 784 (1946). 

3. "Was counsel ineffective in 

failing to prepare adequate 

defense for defendant?" 

The Appellant has not suggested to counsel on 
appeal any newly discovered evidence or facts which might 


have been presented in his defense. 
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In this specification of error, Appellant 


apparently equates the adequacy of trial counsel with 


trial counsel's success. This court said in Mitchell 


v. United States, supra, at page 789, that effective 
assistance of counsel does not mean successful assistance 
of counsel. 

"Was counsel ineffective in failing 

to secure a copy of the original 


complaint as read at the line-up 
twice, and a copy of the pre-trial 


hearing?" 
(Tr. 7-8, 55-56) 


Appellant contends that defense counsel was 
ineffective in that he did not obtain a copy of an un- 
specified complaint, and a copy of the transcript of his 
pre-trial hearing held in the Court of General Sessions 
on November 23, 1965. Appellant maintains that these 
documents would show that witnesses in the case made 
earlier inconsistent statements and would have been of 
value in cross-examination of these witnesses at trial. 

The record indicates that the Government made 
available to defense counsel various documents which 
included P. D. Form 251, "Offense Report,” filed on the 
date of the offenses, October 30, 1965, and Form 9X65, 
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which contains statements of all witnesses made before 
the Grand Jury (Tr. 7-8). The record also discloses 
that, after a search, defense counsel determined that 

no record of Appellant's preliminary hearing in the ‘Court 
of General Sessions exists (Tr. 56-57). This has been 
verified by counsel on appeal. 

Assuming the "original complaint" and the: 
non-existent preliminary hearing transcript had been 
available and not used by trial counsel, this Court ‘has 
held that failure to use such documents to seek to impeach 
the testimony of a witness does not constitute ineffective 
assistance of counsel. Williams v. United States, 108 
U.S. App. D.C. 384%, 282 F. 2d 867, cert. denied, 365 
U.S. 836 (1960). 

5. "Was counsel displaying his prejudice 

opinion in telling defendant that his 

witness was implicated, although counsel 

never interviewed defendants witness?" 

(The record contains no reference to this | 

point.) 

This point appears to be a reiteration of 


Appellant's first point, where Gray v. United States, 


supra, and Bolden v. United States, supra, were cited, 


indicating that defense counsel's decision to subpoena 


or call witnesses is within his judgment and is not 


grounds for an allegation of his ineffectiveness. 
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"Did the Court err in refusing 

defendant a mental re-evaluation?" 

(Tr. 68, Record on Appeal, "Motion for 

Additional Mental Examination," filed 
June! 24, 1966, denied by Judge McGuire 
on June 24, 1966.) 

The record on appeal indicates that Appellant, 
through his trial attorney, moved on March 1, 1966 fora 
mental examination at St. Elizabeth's Hospital, pursuant 
to D. C. Code 8 24-301. St. Elizabeth's report, finding 
Appellant to be without mental disease or defect and cap- 
able of standing trial, was filed April 28, 1966. Appellant, 
through his attorney, submitted his motion for re-evalua- 
tion on June 24, 1966 citing the fact that he had not 
been given an electroencephalogram (EEG) test while at 
St. Elizabeth's and complaining of headaches. This motion 
was denied on the same day. 

Appellant believed that the results of the EEG 
test might have revealed brain damage. Appellant contends 
that the lower court erred in failing to require that this 
test be given during a mental re-examination and that the 
results be included in St. Elizabeth's evaluation. 

Subsequent to his specification of this point as 


error in his application for leave to appeal in forma 


pauperis, Appellant was given the EEG test, and Appellant 
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has advised counsel on appeal that no brain damage or 
defect was revealed by the test. In light of this fact, 
it appears that Rule 52(a) of the Federal Rules of 
Criminal Procedure, 18 U.S.C. 52, would preclude Cone 
sideration of this point as harmless error. 

Even if it does not, this Court has held that 
a trial judge does not abuse his diseretion by denying a 
defendant's motion for a second mental evaluation based 
on the inadequacy of the first evaluation. wynder v. 
United States, 122 U.S. App. D.C. 186, 352 F. 2d 662 (1965), 


ef. Perry v. United States, 121 U.S. App. D.C. 29, 347 Fe 


24 813 (1964), cert. denied, 382 U.S. 959 (1965). 


7. "Was the Government's evidence 
sufficient to prove criminal intent?" 


(Tr. 48, 63-71, 78, 89-91) 


Appellant asserts that the Government failed to 
establish that he had on October 30, 1966, the intent 
required to commit the crimes with which he was charged. 
He believes that his advanced state of intoxication on 
that date rendered him incapable of forming this intent. 

The subjective quality of intent as an element 
of an offense does not require direct evidence, but may 


be inferred by the jury from the established facts of the 
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case. United States v. Compton, 355 F. 2d 872 (6th Cir. 
1966), cert. denied, 384 U.S. 951 (1966). The crime of 
assault with dangerous weapon with which Appellant was 
charged is one where extreme drunkenness relating to 
criminal intent is not a defense. Parker v. United States, 
___ U.S. App. D.C. ___, 359 F. 2d 1009 (1966). Drunken- 
ness has a bearing, however, on the specific intent 
required for the crime of robbery. If sufficient evidence 
of defendant's drunkenness is introduced where robbery 

is involved an instruction to the jury on this point is 


required. Womack v. United States, 119 U.S. App. D.C. 40, 


336 F. 2€ 959 (1964), Heideman v. United States, 104 U.S. 


App. D.C. 128, 259 F. 2d 943 (1958), cert. denied, 359 
U.S. 959 (1958). In this case, evidence of Appellant's 
drunkenness was introduced, and an instruction on intent 
was given to the jury (Tr. 48, 63-71, 78, 89-91). With 
the evidence and this instruction in mind, the jury, as 
trier of the facts, found Appellant guilty of robbery 
and assault with dangerous weapon. 
8. "Was Judge McGuire in error in 


refusing to allow counsel to 
withdraw from defendant's case 


Appellant contends that the Court erred in not 


allowing the withdrawal of his court-appointed defense 
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counsel. On May 22, 1966, Appellant in a pro se letter 
motion requested the dismissal of his appointed counsel. 
This letter states his dissatisfaction with counsel's 
preparation of the Appellant's case, but does not state 
that Appellant desired other legal representation, or 


wished to represent himself at trial. The record fails 


to indicate what disposition was made of Appellant's pro 


se motion. 

On May 26, 1966, Appellant's defense counsel 
appeared before Judge Curran and presented an oral motion 
for leave to withdraw from the case. This motion was 
denied. 

This Court has held that a defendant's right 
to dismiss his counsel is not absolute, but falls within 
the discretion of the court. No cognizable error occurs 
from breach of this discretion where Appellant has not 
requested the right to conduct his defense pro se and 
where it cannot be demonstrated that refusal to aes 
withdrawal of defense counsel has substantially prejudiced 
the Appellant. Brown v. United States, 105 U.S. App. 
D.C. 77, 264% F. 2d 363 (1959), cert. denied, 360 U.S. 911 
(1959), McGill v. United States, 121 U.S. App. D.C. 179, 
348 F. 24a 791 (1965). Appellant in this case made no 


request to conduct his own defense pro se, nor did he 
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complain at trial about the conduct of his case by 


court-appointed defense counsel. 
Vv. 
CONCLUSION 


For the foregoing reasons, Appellant respect- 
fully requests that the relief prayed for be granted. 
Respectfully submitted, 
/s/ Robert E. May 


Robert E. May 
/s/ Kirk W. Weinert 


Kirk W. Weinert 


Attorneys for Appellant 
(appointed by this Court) 


Robert E. May 

Kirk W. Weinert 
May, Shannon and Morley 
1700 K Street, N. W. 
Washington, D. C. 20006 


Attorneys for Appellant 
(appointed by the Court) 


March 16, 1967 


CERTIFICATE OF SERVICE 


I hereby certify that I have this day served 


the Brief for Appellant in this cause by mailing three 


copies thereof, properly addressed and postage prepaid, 


to the following: 
David G. Bress, United States Attorney 
Frank Q. Nebeker, Assistant United 
States Attorney 
United States Courthouse 
Washington, D. C. 20001 
Dated at Washington, D. C., this 16th day. of 


March, 1967. 


/s/ Kirk W. Weinert 


Kirk W. Weinert 


Attorney for Appellant 
(appointed by this Court) 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 


1. Should the jury have been instructed on the effect of 
involuntary intoxication where such an instruction was 
not requested below, where the evidence was insufficient 
to show that appellant was a chronic alcoholic and where, 
even if he was, his intoxication was voluntary for pur- 
poses of this case? 

2. Is a claim of memory loss due to intoxication an in- 
dication that appellant is incompetent to stand trial where 
such a claim is unverifiable and subject to feigning and 
the memory loss is a foreseeable result of intoxication; 
and, if so, does this record show that appellant was handi- 
capped by such a loss of memory at trial? 

3. Is the “plain error” claim that the intoxication evi- 
dence compelled a not guilty verdict on the robbery count 
meritorious where considered favorably to the Govern- 
ment the evidence on whether appellant entertained a spe- 
cific intent to rob presented a jury question? 

4. Was the Luck issue preserved for appellate consid- 
eration where defense counsel did not object to the use of 
convictions for impeachment and invoke the judge’s dis- 
cretion to exclude them and in fact elicited the conviction 
evidence himself during the direct examination of appel- 
lant? 

5. On this record can appellant sustain his heavy bur- 
den of showing that trial representation was so ineffective 
as to deny him a fair trial? 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,463 


ZEDEKIAH SUGGS, APPELLANT 
v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By a three-count indictment filed on January 3, 1966, 
appellant was charged with robbing Parker K. Snead, 
with assaulting him with a dangerous weapon, a knife, and 
with assaulting Joseph R. Lawrence with a dangerous 
weapon, a knife, violations of 22 D.C. Code §§ 2901 and 
502 respectively. These charges stemmed from an inci- 
dent occurring on October 30, 1965. On March 1, 1966, 
the District Court ordered appellant committed to Saint 
Elizabeths Hospital for 60 days to determine whether he 
was competent to stand trial and whether he was suffer- 
ing from a mental disease or defect at the time of the 
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offense. A letter report from the Hospital filed on April 
28, 1966, stated that he was competent and without men- 
tal disease or defect. Since counsel did not object to the 
report, a competency hearing was not held. After a trial 
on June 28 and 29, 1966, before Judge Keech, the jury 
found appellant guilty as indicted. On July 29, 1966, he 
was sentenced to two to six years for the robbery and one 
to three years for each assault, the sentences to run con- 
currently. This Court originally appointed Messrs. Rob- 
ert E. May and Kirk W. Weinert as counsel on appeal. 
On March 16, 1967, they moved to withdraw as counsel 
and filed a brief which declared that they could find no 
non-frivolous question to present to this Court. This 
Court, by opinion filed on January 4, 1968, decided to 
grant the motion to withdraw and to designate new coun- 
sel to prosecute the appeal. Present appellate counsel, 
Thomas Hale Boggs, Jr., was accordingly appointed on 
January 17, 1968. 

At trial, prior to calling Parker K. Snead, the first of 
four Government witnesses, the prosecutor at the bench 
turned over to defense counsel the Grand Jury summary 
of the witnesses’ statements, the Metropolitan Police De- 
partment Statement of Facts (P.D. Form 163) and the 
P.D. Form 251 (Tr. 7-8). 

Parker K. Snead, a 59 year old cabdriver, then took the 
stand and identified appellant as the man he picked up in 
his cab at Kenilworth and Eastern Avenues at about 
12:45 p.m. on October 30, 1965. Appellant asked to be 
taken to 6th and D Streets, Northeast. Changing his 
mind on the way, however, he directed Snead down Ana- 
costia Avenue. (Tr. 9-10.) After three or four blocks 
Snead was told to “‘Stop here,’ and just as soon as I 
stopped ‘here,’ he put a knife around my throat and says 
‘This is it?” (Tr. 10-11). Snead offered appellant what 
money he had, which was in a change purse in his pocket. 
He did not think that appellant asked for his money and 
did not recall whether appellant made any verbal respon-e 
to the offer of money. And while no money was in fact 
taken, Snead later noticed that his false teeth, which had 
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been wrapped in a handkerchief in his pocket, were miss- 
ing. Snead identified Government Exhibits Nos. 2A and 
2B as that handkerchief and those teeth. (Tr. 11-15.) 
During the assault a Mrs. Thomas across the street hol- 
lered and attracted the attention of a Mr. Lawrence, who 
jumped out of his car to come to Snead’s aid. Lawrence 
tried to convince appellant to leave Snead alone—fright- 
ened, the witness did not know what was said. Finally 
Lawrence grabbed appellant’s arm from around Snead’s 
neck. In the ensuing struggle for the knife both Snead 
and Lawrence were cut by appellant. (Tr. 11, 18-19.) 
Appellant then got out of the cab, walked straight across 
the street without staggering to a little park, fell, got up 
and continued walking for three or four blocks with the 
witness following in his cab at a safe distance. Appellant 
did not run. When the police approached to arrest appel- 
lant, he stopped and took a drink of whiskey. (Tr. 16, 
20.) 

Joseph L. Lawrence, 3305 Ames Street, Northeast, was 
inside his car parked in the 100 block of Anacostia Ave- 
nue at about 1:00 p.m. on October 30 when a cab pulled 
up beside him (Tr. 23-24). Hearing a woman scream, 
‘somebody help the cabdriver’, he observed that appellant 
had a knife at Snead’s throat and appeared to be search- 
ing his breast pocket. Opening the cab door, he first 
“tried to reason with” appellant and asked him to release 
Snead “before he would do something that he might be 
sorry for such as make a mistake and actually cut his 
throat.” Seemingly paying no attention to the witness, 
appellant continued to search Snead. (Tr. 24.) He was 
seen to take a handkerchief out of Snead’s breast pocket. 
The wholly one-sided conversation—appellant said noth- 
ing—took some 30 seconds. (Tr. 27.) Then Lawrence 
“took a chance” and grasped the knife hand and pulled it 
away from Snead, enabling Snead to get out of the cab. 
Snatching his hand back to escape Lawrence’s hold, appel- 
lant cut him on the right index finger. (Tr. 25.) Stitches 
and a skin graft were needed for this wound (Tr. 25-26). 
Apparently as Lawrence retreated to get first aid, appel- 
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lant got out of the cab and walked to the back of it. Law- 
rence did not see him after that. Appellant seemed to 
have no trouble getting out of the cab. (Tr. 28-29.) 

Mrs. Dorothy Thompson, 103 Anacostia Avenue, North- 
east, saw a cab pull up while out sweeping her sidewalk. 
Looking again, she saw that appellant had his hand 
around the driver’s neck and was “pulling his head all 
the way back.” She directed Lawrence’s attention to this 
and told her husband to call the police. After Lawrence’s 
efforts in behalf of Snead, she saw that both men were 
cut. (Tr. 35-36, 38.) Appellant then walked down the 
middle of the street, crossed to the sidewalk at the corner 
and went around the corner into Blaine Street (Tr. 42- 
43). 

Pvt. Paul E. Washington, Fourteenth Precinct, respond- 
ed to a radio run for a robbery at 103 Anacostia Avenue, 
and after talking with Snead, he located appellant at 
about 1:15 p.m. in the rear of 2324 Clay Street, North- 
east, within two blocks of the scene of the offense (Tr. 
44-45, 50-51). The arrest followed an identification by 
Snead there. Appellant had a small bottle of whiskey in 
his hand and apparently stood stationary and said nothing 
when accosted by Washington. The Officer could not re- 
call him saying anything on the way to the Precinct 
either. Appellant was not questioned at the time of ar- 
rest. He was booked immediately upon arrival at the 
Precinct. (Tr. 46, 48-49, 51.) There Washington inter- 
viewed appellant and made a lineup sheet. Appellant an- 
swered all questions coherently (Tr. 52). Recovered from 
him was a knife and Government’s Exhibits 2A and 2B, 
previously identified by Snead as his handkerchief and 
false teeth (Tr. 46-47). 

After the Government had rested, defense counsel 
moved for a judgment of acquittal on the robbery count 
because Snead had not discovered his property missing 
until one hour after the incident and nobody saw appel- 
lant take it. The motion was denied. (Tr. 538-54.) 
Counsel then moved for a copy of the transcript of the 
preliminary hearing held in November 1965. Although 
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his inquiries to the United States Attorney’s Office and 
elsewhere had revealed that preliminary hearings in the 
Court of General Sessions were not reported at that time, 
counsel was nonetheless making the motion at his client’s 
request. Asked by the court if he knew of a transcript, 
the prosecutor replied that he did not and would have 
turned the transcript over to defense counsel if he had had 
one. (Tr. 55-56.) At defense counsel’s request the trial 
court out of the presence of the jury learned from appel- 
lant of his wish to take the stand and advised appellant 
that in the event of an election not to take the stand, the 
jury would be instructed not to draw an adverse inference 
from the failure to do so (Tr. 57-60). 

Appellant then took the stand. He was 39 years old, 
married and a resident of 814 6th Street, Northeast. He 
completed the eighth grade, spent three years in the Navy 
until March 1946 and then returned to Washington and 
started working. (Tr. 61-62.) Following elicitation of 
this background information defense counsel then brought 
out through his questions that appellant had prior convic- 
tions for unauthorized use, housebreaking and larceny, 
that he had received prison sentences and that the most 
recent sentence was in 1957 (Tr. 62-63). 

On the morning of October 30, 1965, appellant related, 
he went to Kenilworth and Eastern Avenues and between 
8:00 a.m. and noon was drinking gin with friends at 
Frank’s Tavern (Tr. 63-64). He had no memory, he said, 
of leaving Frank’s or of any other events until he was 
awakened at the Fourteenth Precinct in order to be trans- 
ferred to the First Precinct (Tr. 64). He then an- 
swered yes to his counsel’s question, “Had you been ar- 
rested on numerous occasions for drinking?” (Tr. 64-65). 
He was treated for high blood pressure at Perry Point, 
Maryland, from September 22 to October 22, 1965. The 
trial court observed that he did not see the relevance of 
this testimony and asked counsel to approach the bench. 


1 This testimony is the first notice to the Government appearing 
in the record that appellant claimed not to remember what hap- 
pened during the period covered by the charges in the indictment. 
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There defense counsel proffered that he would show 
that hypertension and a “tendency to alcoholism” had 
caused what appellant felt was “a mental condition” (Tr. 
65-66). Counsel knew, however, he stated, that the men- 
tal report had found his client competent. The trial court 
then observed that the report had also found no mental 
disease or defect. (Tr. 66.) Asked then by the prose- 
cutor whether he was raising the insanity defense, de- 
fense counsel replied, “Yes, I guess you would say I am 
on this basis. He’s insisting he wants to testify as to the 
fact that he is—he might even say a chronic alcoholic” 
(Tr. 66). The court asked whether appellant was going 
to say he was a chronic alcoholic. Defense counsel replied 
that appellant would not use the word “chronic” but would 
say that when he drinks he does not know what he is 
doing and that he was so drunk at the time of the offense 
he could not have had the intent to rob (Tr. 66-67). The 
court observed that drunkenness might be a defense to 
robbery but not to assault with a dangerous weapon. He 
understood that and so did appellant, said defense coun- 
sel. The court then indicated he would be liberal in al- 
lowing counsel to “show the background of this man’s in- 
toxication.” Finally in reply to the court’s questions, de- 
fense counsel stated that he had nothing in addition to 
appellant’s testimony about his drinking to show that ap- 
pellant had a mental disease. (Tr. 67-68.) 

When appellant resumed the stand, he first stated that 
prior to this incident he was not aware that he ever suf- 
fered from loss of memory (Tr. 68). Later, however, he 
said that he had no recollection of deeds or words his fam- 
ily had told him on several occasions that he had done or 
said while under the influence of liquor (Tr. 71). On Oc- 
tober 30, 1965, he had been employed at Senate Dodge for 
three days. Prior to that he had held a job with Dignan’s 
Transfer until August 1965. (Tr. 72.) On cross-exami- 
nation appellant admitted to being convicted of grand lar- 


2 These remarks in passing by defense counsel and the court were 
the only references to the report from Saint Elizabeths Hospital 
filed on April 28, 1966. 
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ceny in 1957, housebreaking and larceny in 1953 and un- 
authorized use in 1952. He had been drinking at Frank’s 
Tavern with a Sherman Long, a Jerry and a third indi- 
vidual whose name he did not know. They were not pres- 
ent in court. The hospitalization at Perry Point was not 
related to alcohol. (Tr. 74-75.) Asked on redirect 
whether he had tried to locate the two named friends, he 
said he had. Able to locate neither, he did “contact” one 
of them. However, he had not been able to locate this 
man since the time of contact. (Tr. 76.) He said on re- 
cross that he did request his attorney to have subpoenas 
issued for them (Tr. 77). 

After the defense had rested, counsel approached the 
bench. The prosecutor said he had a psychiatrist on call. 
The court indicated the doctor would not be needed be- 
cause the defense had not introduced “some evidence” that 
there was a mental disease or defect. Defense counsel did 
not request that the psychiatrist be called. Asked for in- 
struction requests, defense counsel’s only prayer was for 
“an instruction on the intoxication.” (Tr. 77-78.) There 
was then the following colloquy at the bench: 

[DEFENSE COUNSEL]: One other question ° 
ro Ae going to have a missing witness instruction 
ere? 
THE COURT: I think not under the circum- 
stances. 

[DEFENSE COUNSEL]: Because I would like 
to state for the record to Your Honor that I have 
made a diligent attempt— 

THE COURT: I am going to assume in light of 
the record that you have made an attempt and he 
was not peculiarly available to your people. 

[DEFENSE COUNSEL]: I’ve got records from 
the post office and the Phone Company, and so on, 
that the attempt was made. (Tr. 79.) 


Finally, the prosecutor requested an instruction on the in- 
ference from the possession of recently stolen property. 
The request was granted without objection. (Tr. 80.) 
The instruction rendered on the elements of robbery 
told the jury they must find inter alia that “he took the 
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property unlawfully and with the intent to convert it per- 
manently to his own use or purpose” (Tr. 88-89). The 
jurors were told that intoxication was a defense to rob- 
bery if the accused was too drunk to form an intent to 
rob or steal (Tr. 90-91). They were also instructed that 
they could, but were not required to, find appellant guilty 
of robbery if he knowingly had in his possession property 
recently taken from the complainant and did not explain 
that possession to their satisfaction (Tr. 91). An in- 
struction that prior convictions were only relevant to 
credibility was also rendered (Tr. 85-86). No instruc- 
tion on involuntary intoxication or insanity was given or 
requested. At the close of instructions defense counsel 
said he had nothing to add and was satisfied with the 
charge as given (Tr. 93-94). 


STATUTES AND RULE INVOLVED 


Title 22, District of Columbia Code, Section 502, pro- 
vides: 


Every person convicted of an assault with intent 
to commit mayhem, or of an assault with a danger- 
ous weapon, shall be sentenced to imprisonment for 
not more than ten years. 


Title 22, District of Columbia Code, Section 2901, pro- 
vides: 


Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. 


Title 24, District of Columbia Code, Section 501, pro- 
vides: 


The purpose of this chapter is to establish a pro- 
gram for the rehabilitation of alcoholics, promote 
temperance, and provide for the medical, psychiatric, 
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and other scientific treatment of chronic alcoholics; 
to minimize the deleterious effects of excessive drink- 
ing on those who pass through the courts of the Dis- 
trict of Columbia; to reduce the financial burden 
imposed upon the people of the District of Columbia 
by the abusive use of alcoholic beverages, as is reflect- 
ed in mounting accident rates, decreased personal ef- 
ficiency, growing absenteeism, and a general increase 
in the amount and seriousness of crime in the District 
of Columbia, and to substitute for jail sentences for 
drunkenness medical and other scientific methods of 
treatment which will benefit the individual involved 
and more fully protect the public. In order to ac- 
complish this purpose and alleviate the problem of 
chronie alcoholism, the courts of the District of Co- 
lumbia are hereby authorized to take judicial notice 
of the fact that a chronic alcoholic is a sick person 
and in need of proper medical, institutional, advisory, 
and rehabilitative treatment, and the court is author- 
ized to direct that he receive appropriate medical, 
psychiatric, or other treatment as provided under the 
terms of this chapter. 


Title 24, District of Columbia Code, Section 502, pro- 
vides: 

The term “chronic alcoholic’ means any person 
who chronically and habitualy uses alcoholic bever- 
ages to the extent that he has lost the power of self- 
control with respect to the use of such beverages, or 
while under the influence of alcohol endangers the 
public morals, health, safety, or welfare. 


Rule 52, Federal Rules of Criminal Procedure, pro- 
vides: 


(a) Any error, defect, irregularity or variance 
which does not affect substantial rights shall be dis- 
regarded. 


(b) Plain errors or defects affecting substantial 
rights may be noticed although they were not brought 
to the attention of the court. 
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SUMMARY OF ARGUMENT 


IL 


Appellant’s contention that the jury should have been 
instructed on the effect of involuntary intoxication is with- 
out merit. Appellant’s counsel below understood, correct- 
ly we believe, that the intoxication evidence which the 
defense had to offer bore only on whether there was pres- 
ent the specific intent to steal necessary to robbery, and 
he did not request an involuntary intoxication instruction. 
That evidence was insufficient to show that appellant was 
a chronic alcoholic. In any event, subject to the excep- 
tion carved out by Laster v. District of Columbia, 124 
U.S. App. D.C. 33, 361 F.2d 50 (1966), the intoxication 
of a chronic alcoholic is voluntary and no defense to a 
general intent crime. For purposes of this case appel- 
lant’s claimed intoxication was clearly voluntary. In re- 
lation to a general intent crime the intoxication of a 
chronic alcoholic is only relevant to a claim of irresponsi- 
bility under the Durham-McDonald rule. Under that 
rule a mere showing of chronic alcoholism is not “some 
evidence” of a mental disease or defect so as to raise 
jury question of criminal responsibility. In addition, 
there was no evidence that appellant’s behavior controls 
were substantially affected by his alleged condition. 

The trial judge did not commit “plain error” in not or- 
dering the presentation of expert testimony which would 
bear on the non-existent involuntary intoxication defense. 
He did ascertain that defense counsel had no evidence to 
show a mental disease or defect under the Durham-Mc- 
Donald rule. There is nothing in this record to show that 
there was or could have been available testimony to show 
either an involuntary intoxication or an insanity defense. 
Finally, the conclusory nature of the Saint Elizabeths 
Hospital letter report had no prejudicial effect on appel- 
lant’s trial. 


Il. 


The special criteria of Wilson v. United States, D.C. 
Cir. No. 20,857, decided January 18, 1968, do not apply 
to appellant because a loss of memory due to alcohol con- 
sumption is a forseeable result of that consumption and 
such a claim of loss of memory is unverifiable and subject 
to feigning. In any event, contentions that appellant was 
handicapped by such loss of memory at trial are grounded 
on the unwarranted assumption that counsel did not pre- 
pare adequately for trial. 


Ii. 


Appellant’s “plain error” claim that the intoxication 
evidence compelled a verdict of not guilty on the robbery 
count is without merit because a jury question on whether 
appellant entertained a specific intent to rob was present- 
ed by the evidence. Appellant’s own testimony, some in- 
dication that the necessary intent was not formed, could 
properly have been disbelieved by the jury. Neither Snead 
nor Lawrence testified to any awareness that appellant 
had been drinking at the time of the robbery. Appellant 
did not refuse to accept Snead’s money. Rather he was 
busy conducting a search for Snead’s valuables at the 
time the offer was made. Since the false teeth were 
wrapped in a handkerchief, the jury could infer that ap- 
pellant did not know what he was taking, and therefore 
the fact the teeth had no value is not telling. The cour- 
age of Lawrence prevented the taking of additional prop- 
erty. There is positive indication that appellant was not 
too drunk to form the specific intent: (1) he had no 
trouble getting out of Snead’s cab; (2) he walked straight 
without staggering after getting out; and (3) apparently 
interviewed upon arrival at the Fourteenth Precinct, he 
answered all questions in a coherent manner. 


IV. 


The Luck issue was not preserved for appellate consid- 
eration because defense counsel did not object to the use 
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of convictions for impeachment purposes and invoke the 
trial judge’s discretionary power to exclude them. Rather, 
he elicited the conviction evidence now objected to himself 
during direct examination of appellant. 


Vv. 


On this record appellant cannot sustain his heavy bur- 
den of showing that his trial representation was so in- 
effective as to deny him a fair trial. Argument with re- 
spect to the alleged failure to introduce evidence of appel- 
lant’s mental condition, based on matters dehors the rec- 
ord, assumes without warrant that counsel below did not 
investigate a possible insanity defense and that there is 
on this record an involuntary intoxication defense. The 
importance attached to the non-obtention of the prelimi- 
nary hearing transcript is grounded on an unwarranted 
assumption that counsel did not prepare for trial. Ap- 
pellant’s intoxication witnesses could not be located for 
trial, and no reason appears of record why the cabdriver’s 


manifest should have been subpoenaed. Finally, this Court 
has not suggested that a failure to raise a Luck issue 
amounts to ineffective assistance of counsel. 


ARGUMENT 


I. The jury was properly not instructed on the defense 
of involuntary intoxication because for purposes of 
this case appellant’s intoxication was voluntary. 


(Tr. 62, 64-68, 72, 77-78, 93-94) 


Seeking to expand upon Easter v. District of Columbia, 
124 U.S. App. D.C. 33, 361 F.2d 50 (1966), appellant 
argues that there was evidence that his intoxication at the 
time of the offense was “involuntary” and that the jury 
should have been instructed that involuntary intoxication 
is a complete defense to crimes of both specific and gen- 
eral intent. His position is without merit. 

First, appellant’s trial counsel never requested an invol- 
untary intoxication instruction and affirmatively ex- 
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pressed his satisfaction with the instructions which were 
given (Tr. 77-78, 93-94). Rather it was counsel’s ex- 
press understanding stated at the bench conference dur- 
ing appellant’s testimony—an understanding which we be- 
lieve to be correct—that the intoxication evidence only 
bore on whether there was present the specific intent to 
steal necessary to the crime of robbery (Tr. 66-67). Ap- 
pellant should therefore be precluded from raising the 
involuntary intoxication issue for the first time on appeal. 
Rule 30, Fed. R. Crim. P. Osborn v. United States, 383 
U.S. 328, 332, n.11 (1966). Robertson v. United States, 
124 U.S. App. D.C. 309, 311, 364 F.2d 702, 704 (1966). 
Castle v. United States, 120 U.S. App. D.C. 898, 400-01, 
347 F.2d 492, 494-95 (1964), cert. denied, 381 U.S. 929 
(1965) * 

Moreover, if the Easter doctrine were applicable to 
crimes other than public intoxication (25 D.C. Code 
§ 128 (a) ), the evidence introduced was clearly insufficient 
to show that appellant is a person “ynable to control his 
use of alcoholic beverages” (Easter v. District of Colum- 
bia, supra at 36, 361 F.2d at 53) and thus a chronic alco- 
holic. An unspecified number of arrests for drunkenness 
over an adult life of approximately twenty years by a man 
of reasonably steady employment habits falls far short of 
such a showing (Tr. 62, 64-65, 72). And even if appel- 
lant is a chronic alcoholic, there was no showing made by 
appellant to establish that alcoholism either alone or as 
a symptom or part of some mental disease or defect sub- 
stantially impaired his behavioral controls in other ways 
besides his inability to control his drinking. See Smith 
and Cunningham v. United States, 122 U.S. App. D.C. 
300, 305, 353 F.2d 838, 843 (1965) (no error in not giv- 
ing an insanity instruction when it was not requested 


3In Castle, where an addict purchased a single day’s supply of 
narcotics and had withdrawal symptoms following this offense and 
his contemporaneous arrest, the Court recognized the possibility 
of a defense of involuntary duress based on the addict’s apprehen- 
sion of withdrawal symptoms. However, since an instruction em- 
bodying such a defense was not requested, the Court declined to 
reach the merits of the issue. 


14 


and no evidence upon which it could have been predicated 
was introduced). 

This Court in Easter was careful to limit the defense of 
chronic alcoholism to the symptomatic offense of public in 
toxication : 


[C]hronic alcoholism resulting in public intoxication 
cannot be held to be criminal on the theory that be- 
fore the sickness became chronic there was at some 
earlier period a voluntary act or series of acts which 
led to the chronic condition. A sick person is a sick per- 
son though he exposed himself to contagion and a 
person who at one time may have been voluntarily 
intoxicated but has become a chronic alcoholic and 
therefore is unable to control his use of alcoholic bev- 
erages is not to be considered voluntarily intoxicated. 
We desire to make clear, however, that we are not 
absolving the voluntarily intoxicated person of crimi- 
nal responsibility for crimes in general under appli- 
cable law. See Harris v. United States, 8 App. D.C. 
20, 36 L.R.A. 465 [1896]. 124 U.S. App. D.C. at 36, 
361 F.2d at 58. (Emphasis supplied.) ‘ 


The Fourth Circuit in Driver v. Hinnant, 356 F.2d 761 
(1966), in concluding that the punishment of a chronic 
alcoholic for public drunkenness was cruel and unusual 


4In his concurring opinion Judge Danaher, joined by Judges 
Burger and Tamm, stated his confidence “that Congress in its 
obvious purpose of seeking means for accomplishing the possible 
rehabilitation of the unfortunate victims of alcoholism had no 
thought whatever of addressing itself to some revised standards 
for determining criminal responsibility as to yet other crimes than 
public drunkenness. I wish to note my complete understanding 
that we are not now doing so.” Id. at 44, 361 F.2d at 61. The Laster 
decisicn was based on a reading of the Rehabilitation of Alcoholics 
Act (24 D.C. Code §501 et seq.), the purpose of which was “to 
establish a program for the rehabilitation of alcoholics . . . and 
to substitute for jail sentences for drunkenness medical and other 
scientific methods of treatment which will benefit the individual 
involved and more fully protect the public.” 24 D.C. Code § 501. 
124 U.S. App. D.C. at 34-35, n.4, 361 F.2d at 51-52, n.4. From this 
Act this Court perceived a Congressional intention that “the chronic 
alecholic be subjected to civil processes when found intoxicated 
in public rather than convicted as a criminal” of such a charge. 
Id. at 34, n.2, 361 F.2d at 51, n.2. 
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punishment, was equally sollicitous that its holding not be 
misinterpreted: 


This conclusion does not contravene the familiar 
thesis that voluntary drunkenness is no excuse for 
crime. The chronic alcoholic has not drunk volun- 
tarily, although undoubtedly he did so originally. His 
excess now derives from disease. However, our ex- 
cusal of the chronic alcoholic from criminal prosecu- 
tion is confined exclusively to those acts on his part 
which are compulsive as symptomatic of the disease. 
With respect to other behavior—not characteristic of 
confirmed chronic alcoholism—he would be judged as 
would any person not so afflicted. Id. at 764. 


Subject then to the exception carved out by Easter, the 
intoxication of a chronic alcoholic is voluntary and there- 
fore no defense to a general intent crime (see Heideman 
v. United States, 104 U.S. App. D.C. 128, 131, 259 F.2d 
943, 946, cert. denied, 359 U.S. 959 (1959)—“Unless an 
individual drinks because of force, actual or threatened, 
exerted by another or is innocently unaware that what he 
is consuming is intoxicating, his drunkenness is deemed 
voluntary.”* Note, 52 CORNELL L. REV. 470, 473 
(1967), and cases cited. That such intoxication results in 
no recollection of the period within which the offense 
occurred does not operate to make it a defense to a gen- 
eral intent crime but only tends to negative the presence 
of the specific intent in a specific intent crime. Parker 
v. United States, 123 U.S. App. D.C. 343, 359 F.2d 1009 


’ The recent proposals by the American Law Institute, Model 
Penal Code, § 2.08 (Proposed Official Draft 1962) have substituted 
the categories of “not self-induced” and “pathological” intoxication 
for the traditional “involuntary intoxication” as a defense to both 
general and specific intent crimes. These former terms are limited to 
intoxication caused by fraud, duress, a choice between evils, the 
unknowing taking of an intoxicant or an intoxication grossly exces- 
sive in degree given the amount of intoxicant consumed. One who 
comes within these terms will be excused for criminal conduct only 
“if by reason of such intoxication the actor at the time of his 
conduct lacks substantial capacity either to appreciate its criminality 
or to conform his conduct to the requirements of law.” Section 
2.08 (4). 
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(1966). People v. Houghton, 28 Cal.Rptr. 351 (D.Ct. 
App. 1963). For purposes of this case then appellant’s 
claimed intoxication was clearly voluntary. In a post- 
Easter decision, King v. United States, 125 U.S. App. 
D.C. 318, 372 F.2d 383 (1967), involving a defendant 
convicted of manslaughter who had been a heavy drinker 
for 15 years and had been diagnosed as a passive-aggres- 
sive personality with organic and alcoholic features, this 
Court made it clear that her intoxication alone was not a 
defense to a general intent crime, except insofar as that 
intoxication was relevant to the question of criminal re- 
sponsibility under the Durham-McDonald rule,* despite 
the classification of the condition of the inebriated chronic 
alcoholic as “involuntary intoxication” for purposes of a 
prosecution for public drunkenness: 


.-- The thrust of the court’s instruction was aimed 
at suggesting that intoxication was not a defense to 
a general intent crime... . On retrial it would be 
better, to obviate any possible misunderstanding, for 
the court to advise the jury explicitly that although 


voluntary intoxication is not a defense to the crime, 
the jury may give consideration to appellant’s claim 
of intoxication, together with the tests of the psychia- 
trists concerning the interraction of appellant’s re- 
course to alcohol and her mental condition, in the 
course of determining the issue raised by the insanity 
defense. . . . Id. at 333, 372 F.2d at 398. 


While, in our view, this record is insufficient to raise 
the question of what rule of criminal responsibility should 
be applied to a person charged with other than public in- 
toxication who claims to have been drunk and a “chronic 
alcoholic” within 24 D.C. Code § 502, assuming that ques- 
tion is raised, we submit that the standards set forth in 
the Durham-McDonald rule, which is the exclusive test 
for criminal responsibility in this jurisdiction (Blocker v. 
United States, 116 U.S. App. D.C. 78, 80, 320 F.24 800, 


* Durhom v. United States, 94 U.S. App. D.C. 228, 241, 214 Faq 
862, 874-75 (1954) : McDonald v. United States, 114 U.S. App. D.C. 
120, 124, 312 F.2d 847, 851 (en banc 1962). 
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802 (1963)), are adequate and particularly designed for 
determining the “plameworthiness” of such a person. 
Washington v. United States, D.C. Cir. No. 20,232, de- 
cided December 13, 1967 (slip op. at 17). Under that 
rule, “an accused is not criminally responsible if his un- 
lawful act was the product of mental disease or mental 
defect” (Durham v. United States, supra at 241, 214 F.2d 
at 874-75), and the term “mental disease or defect in- 
cludes any abnormal condition of the mind which sub- 
stantially affects mental or emotional processes and sub- 
stantially impairs behavior controls.” M cDonald v. United 
States, supra at 124, 312 F.2d at 851. 

In the related area of drug addiction, this Court has 
treated the question of an addict’s responsibility only 
within the framework of the Durham-McDonald rule and 
of a mental disease or defect. Ruling that an instruction 
on criminal responsibility was not there required, the 
Court said, for example, in Heard v. United States, 121 
US. App. D.C. 37, 38, 348 F.2d 43, 44 (1964): 


We hold only that a mere showing of narcotics addic- 
tion, without more, does not constitute “some evi- 
dence” of mental disease or “insanity” so as to raise 
the issue of criminal responsibility. That is not to 
say that evidence that an accused is addicted to nar- 
cotics is without probative value along with other 
evidence on the issue of responsibility but only that 
alone it is not sufficient to require giving the Dur- 
ham-McDonald instruction. 


In Gaskins v. United States, D.C. Cir. No. 20,252, decided 
December 20, 1967 (slip op. at 3), the relationship be- 
tween drug addiction and the insanity defense was stated 
as follows: 


Our decisions . . . define boundaries within which 
the interplay of drug addiction is confined. The fact 
of addiction, standing alone, does not permit a find- 
ing of mental disease or defect. Evidence of that 
fact, however, has probative value in conjunction 
with evidence of mental illness, and the effect of a 
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deprivation of narcotics on behaviorial controls is a 
relevant circumstance. We have recognized, too, that 
extensive and protracted addiction may so deteriorate 
such controls as to produce irresponsibility within our 
insanity test. But we have also made it plain that 
although a narcotic habit is causally connected with 
the crime, the defense is negated if the power of self- 
restraint is not diminished significantly. 


As heretofore indicated, the problem of alcoholism and 
criminal responsibility has been treated in similar fashion. 
King v. United States, supra. The Second Circuit recent- 
ly adopted the A.L.I. test of responsibility.’ United States 
v. Freeman, 357 F.2d 606 (1966) (narcotics addiction). 
United States v. Malafronte, 357 F.2d 629 (1966) (chron- 
ie alcoholism). In so doing the Court made it clear that 
neither narcotics addiction nor chronic alcoholism, with- 
out more, would be considered a sufficient showing of 
“disease or defect of the mind” to raise a jury question 
of criminal responsibility under the A.L.I. standard. Free- 
man, supra at 25; Malafronte, supra at 632, n.8, 

Appellant’s first argument (Appellant’s Br. 22-31) is 
therefore erroneous on the merits because it must seek to 
equate chronic alcoholism without more with a mental 
disease or defect. On this record, of course, there is not 
only no evidence of a mental disease or defect but also 
none that appellant’s behavioral controls were substan- 
tially affected by such a condition. 

This Court has expressed repeated concern about the 
persistent use of conclusory labels rather than the facts 
and analysis underlying those labels in criminal insanity 
trials, E.g., Washington v. United States, supra at 5, 16. 


7 A.L.I., Model Penal Code, § 4.01 provides: 


A person is not responsible for criminal conduct if at the 
time of such conduct as a result of mental disease or defect he 
lacks substantial capacity either to appreciate the wrongfulness 
of his conduct or to conform his conduct to the requirements of 
law. 


In practice there may be no substantive difference between the A.LI. 
test and the Durham-McDonald rule. See United States v. Freeman, 
supra at 622, n.51. 
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Carter v. United States, 102 U.S. App. D.C. 227, 236, 
252 F.2d 608, 617 (1957) (quoted with favor in Wash- 
ington, supra at 13-14), stated: 


Unexplained medical labels—schizophrenia, paranoia, 
psychosis, neurosis, psychopathy—are not enough. De- 
scription and explanation of the origin, development 
and manifestations of the alleged disease are the 
chief functions of the expert witness. The chief value 
of an expert’s testimony in this field, as in all other 
fields, rests upon the material from which is opinion 
is fashioned and the reasoning by which he progresses 
from his material to his conclusion; in the explana- 
tion of the disease and its dynamics, that is, how it 
occurred, developed, and affected the mental and emo- 
tional processes of the defendant; it does not lie in 
his mere expression of conclusion. 


And the “legal and moral question of culpability” which 
the jury must determine does not depend necessarily upon 
the medical-clinical facts and opinions of the psychiatrist 
or upon the label he attaches to a defendant’s condition. 
Washington, supra at 15. Blocker v. United States, 116 
U.S. App. D.C. 78, 79, 320 F.2d 800, 801 (1963). If, as 
appellant argues (Appellant’s Br. 31), involuntary intoxi- 
cation is per se a good defense to the crimes at bar, the 
only proof required to make out the defense would be 
that appellant is a chronic alcoholic and was intoxicated. 
If this is so, however, what this Court has said about the 
elimination of labels as criteria for determining responsi- 
bility and the need for testimony concerning the dynamics 
of a defendant’s mental condition in relation to his mental 
and emotional processes and ability to control his behavior 
will have been for naught. The label “involuntary intoxi- 
cation” will have been elevated to a rule of law. 

Arguing from the premise that the trial court was 
aware that appellant wished to impose the defense of in- 
voluntary intoxication to all counts of the indictment, ap- 
pellant argues that the court committed reversible error 
in not sua sponte ordering the presentation of expert tes- 
timony which would bear on the defense. This is a “plain 
error” claim. Rule 52(b), Fed. R. Crim. P. 
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However, since the intoxication of an alcoholic (assum- 
ing, as the evidence does not show, that appellant was an 
alcoholic) is not a defense to the charges of this indict- 
ment, the court did not err in not ordering the testimony 
now requested. Again, as heretofore stated, defense coun- 
sel did not even wish to raise an involuntary intoxication 
defense but rather specifically recognized that appellant’s 
intoxication was only relevant to negate the specific in- 
tent to steal necessary to robbery." At the same bench 
conference the court then inquired whether appellant had 
any evidence to show a defense under the Durham-Mc- 
Donald rule and received a negative reply (Tr. 67-68). 
But in addition there is nothing in this record to show 
that there was or could have been available testimony 
tending to establish either a defense of involuntary intoxi- 
cation or insanity. In this connection we note that the 
clinical records from Saint Elizabeths Hospital, Annex B 
to Appellant’s Brief, are not part of the record in this 
Court. The letter report from Saint Elizabeths, which is 
part of the record, does tend to show that appellant’s 
overall mental condition, with intoxication considered as 
part of the picture, was not such as to absolve him from 
criminal responsibility under the Durham-McDonald rule.’ 


8 Of course, the only question there was how drunk appellant was. 
Whether he was a chronic alcoholic was irrelevant to that question. 


° Cases cited in Appellant’s Brief at pp. 33-34 to support the claim 
that the trial court had a sua sponte duty are not applicable. In 
Jackson v. United States, 118 U.S. App. D.C. 341, 336 F.2d 579 
(1964), appellant himself insisted that the insanity defense be 
raised, the defense was inadequately presented by counsel, the 
doctors testified in conclusory fashion and without benefit of their 
notes and defense counsel was put on notice that there was addition- 
al testimony available which might have been helpful but was not 
presented. Here counsel did not fail to present adequately a defense 
appellant insisted upon, and the record does not show that there was 
evidence tending to establish such a defense or that counsel was 
aware of such evidence. And whatever duty the trial judge has to 
interpose the insanity defense over a defendant’s objection only 
comes into play when there is a clear indication that the accused may 
have been mentally irresponsible. Cross v. United States, D.C. Cir. 
No. 20,572, decided January 9, 1968 (a prior finding of not guilty 
by reason of insanity plus a proffer of expert testimony that the 
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Appellant attacks for the first time on appeal the con- 
clusory nature of the letter report from Saint Elizabeths 
Hospital filed on April 28, 1966. We fail to see how that 
report prejudiced appellant’s case at trial or foreclosed 
the defense of insanity. The clinical records of appellant’s 
hospitalization and testimony from hospital doctors were 
presumably available for trial. This record does not show 
what assistance, if any, those records or that testimony 
would have been in establishing an insanity defense. 
Prompted by defense counsel’s bench conference comment 
that the report found appellant competent, the court 
merely alluded in passing to its additional conclusion of 
no mental disease or defect as bearing on whether an in- 
sanity defense could be successfully raised (Tr. 66). This 
Court’s concern about the use of conclusory labels to the 
exclusion of facts and analysis underlying those labels is 
because juries do not understand the labels, and the labels 
tend to substitute the doctor’s conclusion on the issue of 
responsibility for what should be an informed and inde- 
pendent jury determination. Here because appellant failed 
to introduce “some evidence” of insanity, that issue was 
not submitted to the jury and no conclusory material, 
much less the letter report, infected a jury determina- 
tion.” 


offense was related to a mental illness); Whalem v. United States, 
120 U.S. App. D.C. 331, 346 F.2d 812, cert. denied, 382 U.S. 862 
(1965) (offense occurred after appellant had been civilly committed 
to Saint Elizabeths and while he was out on convalescent leave) . 

Finally, the trial court did not refuse to hear evidence from the 
Government on the issue of involuntary intoxication or insanity. At 
the bench conference following appellant’s testimony the prosecutor 
merely stated that a psychiatrist was on call. The court did not 
refuse to hear his testimony but merely observed, quite correctly, 
in substance that since the insanity issue was not raised by “some 
evidence”, the Government was not required to show sanity beyond 
a reasonable doubt (Tr. 77-78). 


10 Appellant seems also to fault the acceptance of the report to 
establish that he was competent to stand trial. Appellant’s Br. 39. 
However, a defendant may validly be found competent solely on 
the basis of a conclusory psychiatric certification to that effect, if 
neither party objects thereto. 24 D.C. Code §301(b). Whalem v. 
United States, supra. 
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Il. Appellant’s loss of memory due to intoxication did not 
tend to show that he was incompetent to stand trial 
and did not entitle him to any special pre-trial dis- 
covery. In any event, the record does not show that 
defense counsel was not prepared to defend against 
the testimony introduced by the Government. 


(Tr. 7-8, 76-77, 79) 


Citing his claimed inability due to intoxication to re- 
member what happened between when he was drinking in 
Frank’s Tavern and when he was awakened at the Four- 
teenth Precinct, appellant seeks to bring himself within 
the doctrine of Wilson v. United States, D.C. Cir. No. 
20,857, decided January 18, 1968." As the result of a 
serious automobile crash occurring just after the offenses 
with which he was charged, Wilson suffered from perma- 
nent retrograde amnesia covering a period extending from 
two weeks before the crimes charged until three weeks 
after them. A Saint Elizabeths psychiatrist was certain 
that this condition was not feigned and the Government 
conceded its existence. This Court remanded to determine 
under all the circumstances whether in view of the am- 
nesia Wilson was competent to stand trial and set forth 
specific criteria to govern that determination. We submit 
that the special Wilson criteria should not apply to appel- 
lant. 

First, there is nothing in the record to show that the 
Government was put on notice of appellant’s claimed lack 
of memory before his testimony to that effect at trial. 
This circumstance alone, we think, is fatal to his attempt 
to come within the ambit of Wilson. Second, a claim of 
inability to remember due to drunkenness is wholly un- 
verifiable in contrast to the medical certainty of Wilson’s 
amnesia. A claim so subject to feigning should not be a 
means to pre-trial discovery of the Government’s case. 
See id. at 6. And a forseeable result of voluntary drink- 
ing is a lessening or loss of memory, and appellant was 


11This is at best another “plain error” claim. Rule 52(b), Fed. 
R. Crim. P. 
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therefore in a sense responsible for such a result. In con- 
trast, amnesia was not a forseeable result of Wilson’s 
activity. See id. at 14 (dissenting opinion of Fahy, J.). 
In addition to these distinctions, however, a majority of 
the Wilson panel, Judges Leventhal and Fahy, appear of 
the view that loss of memory due to intoxication does not 
indicate incompetence to stand trial. Id. at 9, 14.* 

In any event, counsel’s argument on this issue that his 
client was handicapped by the claimed loss of memory has 
assumed that defense counsel below did not adequately 
prepare his case for trial. He has assumed, for example, 
that counsel did not interview Government witnesses prior 
to trial or obtain any pre-trial discovery from the Govern- 
ment either with or without the representation of appel- 
Jant’s inability to remember. Trial was the first oppor- 
tunity for trial counsel to learn the facts of the case, he 
assumes. In our view, these assumptions are without basis 
in the record. The great and unwarranted importance at- 
tached on appeal to the unavailability of the preliminary 
hearing transcript at trial was that without this tran- 
seript counsel knew nothing about the facts of the case 
and could not cross-examine witnesses.”* Appellant’s Br. 
43. These same assupmtions underlie the broad assertion 
that the testimony of Government witnesses was substan- 
tially uncontraverted * (Appellant’s Br. 41) because we 


12In Parker v. United States, 123 U.S. App. D.C. 348, 359 F.2d 
1009 (1966), the defense was that due to drunkenness appellant had 
no memory of the time period within which the offenses occurred. 
This Court did not indicate that this tended to show an incompetence 
to stand trial or an entitlement to any special pre-trial discovery. 
See People v. Houghton, 28 Cal-Rptr. (D.Ct.App. 1968) ; People v. 
Alexander, 6 Cal.Rptr. 153 (D.Ct.App. 1960). 


13 Parker K. Snead was the only witness at the brief preliminary 
hearing. An examination of his testimony there shows scant, if 
any, basis for an impeachment of his trial testimony. The record 
does show that defense counsel did have all Jencks Act statements 
before any testimony was introduced (Tr. 7-8). 


14 Appellant says he “believes” additional witnesses could have 
testified to his intoxication and disclosed “discrepancies” in Govern- 
ment testimony. Appellant’s Br. 42-43. What those discrepancies 
might be is a matter entirely dehors the record. And the record 
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do not understand appellant to mean that he was deprived 
of a fair trial because due to intoxication-induced loss of 
memory he was unable to take the stand and contradict 
what the Government witnesses said.° 


III. The evidence presented a jury question whether ap- 
pellant was too drunk to form the intent to steal neces- 
sary for a robbery conviction. 


(Tr. 10-11, 14, 16, 24, 27-29, 51-52, 64, 80, 89-91) 


Appellant argues that the evidence compels a jury find- 
ing that he was too intoxicated to form the intent to steal 
necessary for a robbery conviction.’ No motion for judg- 
ment of acquittal was made on that ground below, and 
therefore this claim comes within the “plain error” rule. 
Rule 52(b), Fed. R. Crim. P. Cf. Cephus v. United States, 
117 U.S. App. D.C. 15, 324 F.2d 893 (1963). Such a 
motion, if made, should be denied where the evidence, 
when viewed in the light most favorable to the Govern- 
ment, is such that the jury could find guilt beyond a rea- 
sonable doubt. The requirement is not that the evidence 


discloses affirmatively that the combined efforts of appellant and his 
trial counsel had been unable to locate the intoxication witnesses 
for trial (Tr. 76-77, 79). The issuance of a subpoena for a person 
of unknown address would have been a futile act. And what appel- 
lant “has been told” by an unnamed person in regard to another 
person in the cab and the destination given to the cabdriver (Ap- 
pellant’s Br. 44-45), again a matter wholly dehors the record, cannot 
be the basis for any conclusion by this Court. In any event, the 
problem of defense witnesses who did not testify appears not to be 
related to appellant’s loss of mcmory. 


*5 Appellant’s story did contravert the Government’s evidence 
tending to show the specific intent necessary to robbery. 


26 See Ryan v. United States, 26 App. D.C. 74, 81 (1905) (“That 
the accuscd may have been drunk, in the ordinary course of that 
word, is not sufficient. He must have been so drunk as to 
be incapable of forming the intent to steal... -"); McAffee 
v. United States, 72 App. D.C. 60, 66, 111 F.2d 205 (1940) (in first 
degree murder pr-secution accused must be “so overcome by al- 
cohol that he could not premcditate cr deliberate”) ; Womack v. 
United States, 119 U.S. App. D.C. 40. 41, 336 F.2d 959, 960 (1964) 
(accused must be “too drunk to form the requisite intent to steal.) 
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compel a guilty verdict, only that it is sufficient to permit 
either a verdict of guilty or not guilty. Crawford v. 
United States, 126 U.S. App. D.C. 156, 158, 375 F.2d 
$32, 334 (1967). Curley v. United States, 81 U.S. App. 
D.C. 389, 392, 160 F.2d 229, 282, cert. denied, 381 U.S. 
837 (1947). 

The only direct evidence tending to show that appellant 
was too drunk to form the requisite intent was from ap- 
pellant himself (Tr. 64). And he did not say how much 
he had to drink at Frank’s Tavern but only that he did 
not remember leaving that establishment or anything until 
being awakened at the Fourteenth Precinct. The jury 
was, of course, entitled to disbelieve this testimony (Wig- 
fall v. United States, 81 US. App. D.C. 389, 392, 160 
F.2d 229, 282 (1955) ) or to conclude that even though 
appellant did not remember the robbery, he was sober 
enough at the time to form the requisite intent. 

We submit that the evidence favorably construed did 
present a jury question on whether appellant had the 
requisite intent. Appellant initially told Snead to go to 
6th and D Streets, Northeast, later to go down Anacostia 
Avenue, finally to ‘Stop here .... This is it? (Tr. 10-11). 
Snead did not suggest that appellant was speaking other 
than in a coherent manner. Neither Snead nor Lawrence 
testified to any awareness that appellant had been drink- 
ing at the time of the robbery. Mrs. Thompson did not 
either, but she was presumably not in a position to ob- 
serve. In our view, appellant did not refuse to accept 
Snead’s money. Appellant’s Br. 46. Rather, at the time 
Snead offered it, appellant was in the process of search- 
ing his victim and getting it himself. Even assuming 
appellant was not too occupied with the simultaneous as- 
sault and search to take notice of Snead’s offer, it is not 
surprising that he did not wish to allow Snead to reach 
into his own pocket and come out with either a weapon 
or only a portion of the actual valuables therein. Law- 
rence saw the searching and the removal of the handker- 
chief from Snead’s breast pocket. (Tr. 24, 27.) Attention 
is drawn to the fact that all appellant took was false 
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teeth, of no conceivable value to him. However, the teeth 
were wrapped in a handkerchief and therefore appellant 
may not have known what he was taking (Tr. 14). That 
no additional property was purloined was no doubt due 
to the courageous intervention of Lawrence.” 

There is positive indication that appellant was not too 
drunk to form the intent, Snead said that upon leaving 
the car appellant walked straight without staggering (Tr. 
16). Lawrence said that he seemed to have no difficulty 
getting out of the car (Tr. 28-29). Appellant was booked 
immediately upon arrival at the precinct and apparently 
at that time interviewed. During the interview he an- 
swered all the officer’s questions in a coherent manner (Tr. 
51-52) .*° 


17 While the offense did occur in the middle of the day in the 
view of Mrs. Thompson and Lawrence, Lawrence was in his car 
when the cab pulled up (Tr. 24). While appellant may have seen 
Mrs. Thompson, he probably did not see Lawrence. And it was not 
likely that she could have thwarted what appellant had in mind 
when he directed Snead to stop. 


18 The jury was told that they might, but were not required to, 
infer that appellant was guilty of robbery if he knowingly had in 
his possession without adequate explanation property recently taken 
from the complainant (Tr. 91). The two instructions immediately 
preceding were one on the elements of robbery and then one on 
intoxication which would negative the intent to steal. The jury 
was first informed that an essential element of robbery was that 
appellant took property “unlawfully and with the intent to convert 
it permanently to his own purpose” (Tr. 89) and then that the 
specific intent to steal necessary to robberv was not present if appel- 
lant was too drunk to ferm it (Tr. 90-91). The recent p-ssession 
instruction followed. We do not see how the jury could have been 
confused by this last instruction, another claim which must be 
brought under the “plain error” rule (Rule 52(b), Fed. R. Crim. P.) 
because defense counsel did not object when it was reauested by the 
Government and granted by the court (Tr. 80). When teld they 
micht infer robbery from recent. unexplained possession. the jurors 
had just learned that an essential component cf robbery was an 
intent to deprive permanently and further that such an intent, also 
called an intent to steal, could be negatived bv drunkenness. The 
last instruction was not constructed so as to blot out the learning 
which immediately preceded it. The three instructions. erming 
tegether. must he read together The holding of Vavahn and Wor- 
rell v. United States, D.C. Cir. Nos. 21,066-7, decided February 9, 
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IV. The Luck issue was not raised below and should there- 
fore not be considered on appeal. 


(Tr. 62-63) 


Appellant argues that the trial court erred in not rais- 
ing sua sponte the issue of whether appellant should have 
been impeached with his record of past convictions under 
the criteria of Luck v. United States, 121 U.S. App. D.C. 
151, 348 F.2d 763 (1965), and its progeny. Since the 
Luck issue was not raised by defense counsel below, this 
claim is also brought under the “plain error” rule. Rule 
52(b), Fed. R. Crim. P. 

This Court’s decisions have made it clear that a Luck 
claim will not be considered on appeal unless defense 
counsel objects to the prosecutor’s use of convictions for 
impeachment purposes and meaningfully invokes the 
court’s discretionary power to exclude them. Gordon v. 
United States, —— U.S. App. D.C. ——, ——, 383 F.2d 
936, 989 (1967). Stevens v. United States, 125 U.S. App. 
D.C. 239, 370 F.2d 485 (1966). Covington v. United 
States, 125 U.S. App. D.C. 224, 370 F.2d 246 (1966) .*° 
Walker v. United States, 124 U.S. App. D.C. 194, 368 
F.2d 681 (1966), cert. denied, 386 U.S. 922 (1967). An 
objection with a reference to Luck is not sufficient. Lewis 
v. United States, D.C. Cir. No. 21,083, decided February 
18, 1968. Hood v. United States, 125 U.S. App. D.C. 16, 
365 F.2d 949 (1966). In the case at bar not only was 
there no objection to the use of the convictions and no 


1968, was that there was no evidence from which it could be inferred 
there that either defendant had formed the intent to steal, a cir- 
cumstance not present in the case at bar. 


19 What appellant has inadvertantly referred to as the holding and 
majority opinion in Stevens is in fact the dissenting opinion of 
Judge Fahy. Appellant’s Br. 49-50. 


20In Covington, appellant argued that it was improper for the 
Government to both impeach with prior convictions and have an 
instruction on the inference from the possession of recently stolen 
property. Appellant’s Br. 32-36. With no objection to the use of the 
convictions or invocation of Luck discretion by defense counsel, 
this Court declined to find plain error. 
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invocation of the court’s discretion, but defense counsel 
elicited the convictions himself on direct examination of 
appellant (Tr. 62-63). While whether he did so to soften 
the impact of an anticipated use by the prosecution or to 
show affirmatively that appellant had not been in trouble 
since 1957 is conjectural, that circumstance, amounting 
to a waiver of rights under Luck, is a further reason for 
denying appellate consideration to the instant Luck claim. 
Whether the convictions would have been used by the 
Government absent their introduction by the defense is 
not apparent from the record. 


V. The record does not show that appellant was denied 
effective assistance of counsel. 


(Tr. 76-77, 79) 


As a final basis for reversal appellant argues that he 
was afforded ineffective assistance of counsel at trial. The 
burden on appellant to establish such a claim is heavy, 
and “[t]he question here is whether his representation 
was so ineffective that [a]ppellant was denied a fair 
trial.” Harried v. United States, D.C. Cir. No. 20,327, 
decided November 30, 1967 (slip op. at 6). See Mitchell 
v. United States, 104 U.S. App. D.C. 57, 63, 259 F.2d 
787, 798, cert. denied, 358 U.S. 850 (1958). In our view, 
appellant cannot shoulder that burden on this record. 

With respect to the alleged failure to introduce evidence 
of appellant’s mental condition as bearing on the defense 
of involuntary intoxication, we would again point out that 
the intoxication of even a chronic alcoholic is not a defense 
in the form sought to be advanced here by appellant. As 
for a possible defense under the Durham-McDonald rule, 
the clinical reports of Saint Elizabeths Hospital, Annex 
B of Appellant’s Brief, are not part of the record on this 
appeal and cannot properly form the basis for any argu- 
ment made to this Court. In any event, the record does 
not show that defense counsel had not seen these reports 
or had not interviewed the relevant doctors at Saint Eliza- 
beths. Counsel’s investigation may have shown that the 
overall psychiatric testimony would have been entirely un- 
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favorable to an insanity defense despite some indicia of 
abnormality in the clinical reports. Certainly the Hospital 
letter report is some record indication such testimony 
would have been unfavorable. This Court should not re- 
quire the presentation of a defense which investigation 
revealed to be no defense. 

Again, the importance attached to the non-obtention of 
a preliminary hearing transcript is grounded on an as- 
sumption that defense counsel did not interview witnesses 
prior to trial or obtain any discovery from the Govern- 
ment. And the value of that transcript as a means to 
cross-examine cabdriver Snead, the only witness at the 
hearing, is minimal. 

As for the alleged failure to subpoena witnesses or doc- 
uments, the paragraph of Appellant’s Brief on pp. 46-67 
and the following paragraph contain material wholly 
dehors the record which should be given no consideration 
by this Court. What the record does show is that the com- 
bined efforts of appellant and counsel had been unable to 
locate appellant’s intoxication witnesses for trial (Tr. 76- 
77, 79). And there is nothing in the record to show a 
reason why defense counsel should have subpoenaed the 
cab manifest. See fn. 14, supra. 

Finally, this Court has not suggested that a failure to 
object to conviction impeachment by the Government and 
invoke the trial court’s discretion under Luck amounts to 
ineffective assistance of counsel. Stevens v. United States, 
supra. Covington v. United States, supra. Walker v. 
United States, supra. And defense counsel’s own elicita- 
tion of the record was probably either to soften its impact 
on the jury or to show that appellant had not been in 
trouble since 1957. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davin G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
SEYMOUR GLANZER, 
JAMES E. KELLEY, JR., 
Assistant United States Attorneys. 
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In response to CES contentions set Lorch in ne 
Brief for Appellee, filed in this court on April 12th, 1968, 


Appellant presents the following arguments: 


I 
APPELLEE HAJ MISCONSTRUED APPELLANT'S 
ARGUMENT REGARDING INVOLUNTARY INTOXI- 
CATION AND THUS HAS FAILED TO MEET THE 
SUBSTANCE THERECr. 

Appellee has assumed that errellant is urging ‘this 
court to hold that involuntary intoxication is a complete 
defense to crimes of both specific and general intent (Brief 
for Appellee, p. 12). This is not the case. Appellant 
merely urges this Court to find that an involuntarily tox 
cated person is entitled to the same consideration of his 
Crate responsibility at the time he commits a proscribed 
act as is a person whe is suffer“ng from a mental disease or 
cefect under the Durham-McDonald rule. It is appellant’ s 
assertion that the trial court, by instructing the jury as 
to voluntary intoxication, wit'aout giving a correlative in- 
struction on involuntary intoxication, impliedly assumed 
that appellant's intoxication was voluntary and thus un- 
sarrantedly relieved the government of its Burden of aaah 


with respect to criminal responsibility. 


This assumption that appellant was voluntarily 


intoxicated was clearly unjustified under the definition 


of that term set forth in the case of Easter v. District 


1/ 


— 


of Columbia. 


The court in Easter, dealt with the question of 
the criminal responsibility of intoxicated actors against a 
background of cases in the District of Columbia which held 
that intoxication is always "voluntary" unless induced by 
fraud or physically coerced; and clearly Popudiated ithe’ 
definition by finding that where a person becomes intoxicated 
pursuant to the compulsion of the "sickness" of chronic 
alcoholism, that person is not "voluntarily intoxicated." 
The logical conclusion derived from this finding, and the 
only one urged upon this court, is that a "sick person,.“’ 
who due to his sickness drinks compulsively, does not become 
"voluntarily intoxicated" as a result of his compulsive 
drinking. 

Cuch a holding would not be a radical departure 
from established criminal law concepts, nor would it always 
render an intoxicated actor immune from prosecution for 
criminal acts. It would simply recognize that involuntary 
ingonsenthon. fn and of itself, is no more a crime than is 


psychosis or other mental disease and that, therefore, a person 


who, because of involuntary intoxication, does not have the 


Y/ 2120.8, App. D.C. 33, 361 F.2d.50 (1966). 


requisite mens rea, cannot be held to have committed a crime. 
The conclusion outlined above is manifest from a 
conSideration of the dynamics of the rule that voluntary 
intoxication is no defense to a criminal charge. The effect 
of that rule (where defendant is found voluntarily intoxicated) 
is to release the government from its normal and ordinary 
burden, in criminal cases, of showing the criminal intent 
(mens rea) of the accused at the time the crime was committed. 
This is justified by the reasoning that the intentional act 
of becoming intoxicated supplies, by legal fiction, the 
necessary criminal responsibility. Thus, when a person is 
found to be voluntarily intoxicated he may be convicted 
without consideration of his capacity to form intent at 
the time of doing the proscribed act. 


Yt is submitted that, if it wishes to rely on 


voluntary intoxication to avoid the necessity of proving 


mens rea at the time of the criminal act, the government 
should bear the burden of showing that the intoxication 

was voluntary. if this burden is not met, the government 
should be required to show that defendant, in his intoxi- 


cated state, waS criminally responsible under 


the Durham-MacDonald rule. 

in this case, appellant alleged that he was 
intoxicated at the time of doing the proscribed act and 
presented evidence at trial indicating compulsive drinking 


tendencies. The government presented no evidence in rebuttal 


to this assertion end yet voluntary intoxication was assumed. 


This, it is submitted, was clearly prejudicial in that it 


ceprived the appellant of the right to have his lack of 
criminal responsibility considered as a defense in the 
trial court.. 

Counsel for ‘ppellee is apparently in agreement 
with the contention that the Durham-MacDonald test of 


criminal responsibility is adequate and particularly 


2/ in King v. United Ctates U.S. App. D.C. ___, 372 
F.2d 383,352 (1967). [cited in 2rief for Appellee at 
13] tne court expressed disapproval of use of the 
voluntary intoxication rule to block out complete con- 
sideration of the issue of criminal responsibi bLity in 
light of defendant's intoxication stating: 
On retrial it would be better, to obviate any 
possible misunderstanding, for the court to 
advise the jury explicitly that although voluntary 
intoxication is not a defense to the crime, the 
jury may givc consideration to appellant's claim 
of intoxication, together with the testimony of 
the psychiatrists concerning the interaction of 
appellant's recourse to alcohol and her mental 
condition, in tne course of determining the issue 
raised by the insanity defense, i.e., whether the 
Government had established beyond a reasonable 
doubt the elenents of appellant's criminal respon- 
sibility for the stabbing of her brother. ; 


Cesizcnec for determining the blameworthiness of an invol- 


untarily intoxicated actor. ft is also tie cori use.t's position, 
however, that the recorc in this case discloses no evidence 
of mental defect or of impairment of behavioral controls 
sufficient to raise a jury cuestion of aniniact respon- 
sibility under that rule. In support of this contention, 
appellee makes reference to Jistrict of Columbia cases which 
state that neither chronic alcoholism or crus addiction 
standing alone will raise the criminal responsibility issue. 
in response to this contention, it is Peapecr tn ty, 
submitted that, in the instant case, there was much more than 
a mere showing of chronic alcoholism or of 2 compulsion to 
drink. There was, in addition, evidence to the effect that 
the actor had imbibed, pursuant to such compulsion, to the 
extent that he was hichly intoxicated at the time the act 
was Commnttede was incoherent; behaved ina bizarre manner; 
showed little understandins of the consecuences of his acts 
or subsequent arrest; anc afterwards rezembered nothing of 
what had taken place. {ft is resvectfully submitted that, if 
these factors had not deen dismissed as ‘voluntary intoxica- 
tion," the government woulc have been called upon to show 
criminal responsibility beyond a reasonable doubt. ‘the easy 


assumption that appellant's intoxication was voluntary un- 


warrantedly relieved the government of that burden and clearly 


constituted error in this case. 


Ii 
APPELLEES' CONTEITTION THAT THE SPECIAL CRITERIA 
OF THE WILGOI! CASE CSOULD NOT APPLY 
Ii] THic CASE IS ITiiCORRECT. 

Appellee urges several reasons way the special 
eet ooeee, established by the case of Wilson v. United 
States, _ for assuring fairness in cases of memory loss 
should not apply in this i First, it is stated that 
"there is nothing in the record to show that the government 
was put on notice of appellant's lack of memory vefore his 


a 


testimony to that effect at trial." (Srief for Appellee, 
p. 22) In response to this contention appellant points 
out that, in his Motion for Mental Examination, filed in 
the United States District Court for the District of 
Columbia on arch 12, 19¢C, aore than three months before 
trial in that court, the following statement appears: 
[Defendant] has neriods of loss of memory, 
particularly after he has been drinking alcoholic 
beverages. [He] is not a person of violent 
nature and cannot remember committing the violent 
acts he has been accused of committing. 
Second, appellee contends that because appellant's 
loss of memory was cue to intoxication it is no basis for 


special »rocecural standards. (Brief for Appellee, p. 22- 


23) This contention is based on the argunents that (1) since 


is 


amnesia is a foreseeable resuit of voluntary intoxication 
—_————————————— 


7 D.C. Cir. Mo. 20,657, decidec January 12, 1330. 


appellant was responsible for his loss of memory and (2) 

a claim so subject to feigning should not be a basis for 
special procedures in the case. Argument (2) is not avail~ 

able to the government because it has not shown that appellant's 
intoxication was, in fact, voluntary. Thus the government can- 
not bring this case within the exception to the Wilson rule 
indicated by Judges Leventhal and Fahy in cases of voluntary 
intoxication. With respect to argument (2) it is respectfully 
submitted that the possibility of feigning is not great where 


a consequence of feigning is the loss of an opportunity to 


effectively testify in the case and, further, that such a 


possibility is not a proper basis for denial of a fair trial. 
Appellee also contends that appellant's argument 
based on the Wilson case is insufficient in that it does 
not affirmatively appear from the record that appellant was 
prejudiced by his loss of memory. (Brief for Appellee, p. 
23-24) it is submitted that the record does show prejudice 
and, in any case, Since Wilson requires the trial judge to 
evaluate the effect of amnesia on the fairness of the trial 
and Since there waS no such evaluation in the instant case, 
it is fit and proper, in determining whether appellant was 
prejudiced by this oversight, to construe the evidence most 
favorably as to appellant. This being the case it is sub- 


mitted that appellant's loss of memory and the inability to 


reconstruct the events alleged in the indictment severely 
prejudiced the defense in this case. The record does not 
show that this prejudice was alleviated either by zealous 
preparation by trial counsel or by assistance and cooper 
ation by the government in reconstructing the evidence in 
suit. 
ii 
APPELLEE'S ARGUMENT THAT Tiik WVIDENCS 
JUSTIFIES THE ROBBERY CONVICT:ON WUST BE 
QALYFIED BY REFERENCE TO ALL RELEVENT. EVIDENCE. 
Appellee points out that there is no evidence in 


the record to "suggest that appellant was speaking other than 


in a coherent manner," and that "Neither Snead nor Lawrence 


testified to any awareness that appellant had been drinking 
at the time of the robbery." (Brief for Appellee, p. 25) 
Appellant suggests that the impact of these factors, must be 
qualified by reference to Mir. Snead's testimony at the pre— 
liminary hearing (the transcript of which was not available 
at the time of trial) that when appellant “put the 

knife to my neck...iie said something but i don't know 

what it was," (P.#. Tr. p. 4) (suggesting that appellant 
may have been incoherent) and further testified that 
appellant "fell down and laid down about two or three 
minutes on the line right across from where it happened" and 


that appellant "had been arinking because he had a bottle of 


waisiiey." (P.H. Te. p. 5) (suggesting that nead, at least, 


tnew appellant was Crini:inz). 
4a/ 


™ne case of Jauchnan and Worrell v. Jnited States _ 


is not distinzuishable from the case at bar, as appellee 


contends. Rrief for Appellee, p. 22, note 12) In the 
instant case there was substantial question as to whether 
the government had carried its burden of proof with respect 
to intent to rob anc there was substantial evidence in the 
record tending to negative such an intent. In this situa- 
tion the instruction that the jury could infer guilt of 
robbery (as distinguished from the inference that property 
hac been taken), without relating such instruction to the 


prior instruction on criminal intent,may well have left the 


jury with the impression that it was free to infer guilt of 


robbery from possession alone without reference to the question 


of intent. This failure to explain the relationshiy seiweda 
<wo instructions is the error condceanec in Vaughn ¢: oe 


xt iad 


1Vv 


APPELLEE'S CONTENTION TSIAT THE TRIAL COURT'S SATLURE 
TS Exs a ITS DISCRETION FPURSUAIT TO LUCK V. 
UIITED STATES WAS NWOT PLAIN ERROR, DOES HOT ADECUATELY 


TEASE iro Re ao THE PECULIAR CIRCUMSTANCES OF THIS CASE. 


4/ D.2. Cir. Hos. 21, 263-7, decided February 3, 


wae 


= i) = 


Counsel for anvellee cites District of Soluapia 
cases which hold the: failure to exercise the Ciscretion may 
not be plain error in every case. (Brief for Apnellee, p. 27) 


Appellants co not dispute this. However, this court has in- 


dieated that “some obligation is imposed by ive upon the 
5 ———— 


trial court” and thet failure to invoke discretion on the 
part of trial counsel will not necessarily nrevent ® sueceseful 
appeal on this basis. . ippellants contend that the following 
peculiar circumstances of this case support a finding of 


plain error: 


1. Prior to annellant's taling the stand, 
reference had been made te the possibility 
that guilt could be inferred from the 
proof of appellant's possession of recently 
stolen property and the jury vas instructed 
to that effect at the close of evidence. 
Avpeliant was thus conpelled to take the 
stand in order to avoid a zuilty verdict. 
In this situation, impeachnent by prior 
offenses is particularly objectionable and 
an exercise of Luck type discretion is pecu- 


liarly appropriate. 


’ 


5/ Lewis v. United Ctates, D.C. Cir. No. 21,/23, decided 
Sebruary 13, 1950. 


The trial court, »y agreeing to confirm 
appellant's understanding of his right 
to taxe the stand assumed an obligation 
to adecuately advise the avoellant of 


the consequences of his tal:inz the stand. 


This necessarily entailed an exercise of 
G/ 
ciscretion pursuant to Luck, 


&ppellee urges that trial counsel may have intro- 
duced evidence of prior convictions: (1) to soften the 
impact of anticipatec use by the prosecution or (2) to 
affirmativeiy show that apvellant had not veen in trouble 
since 1257. (®rief for Zppellee, p. 2c) It is submitted 
that reason (1) is inappropriate where a procedure existed 
for exclusion of suck inpeachnent altogether. The possibility 
that reason (5) was counsel's intention should be evaluated 
in Light of the fact that apoellant had been incarcerated 
from 1957 to 1223 and had been frequently arrested for 


intoxication between the time he was releasec and the time 


5/ Lewis v. United States, D.c. Cir. Ifo. 21,°°3, decided 
february 13, 196¢. 


€/ & further basis for reversal on the Luci: issue is that 
failure to invoze the Ciscretion negated effective 
assistance of counsel (see Brief for Appellant, 47-50). 


-13- 


he was arrested for this offense (a copy of appellant's 
District of Columbia Crininal ecord is in the Court file 


for this case). 


CONCLUSION 


For the reasons set forth above and for the reasons 


set fortu in appellant's main brief, the court should reverse 


the judgment of conviction and orcer that the 62..c2 22.0 


tsi sseti see eee 
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Tromas Hale tog 
. Tae Sey Se 


Jd. Gordon Arbuckle 
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Appeal from the United States District Court 
for the District of Columbia 


SUGGESTION OF APPELLANT FOR REHEARING IN BANC 


Pursuant to Rule 35(b) of the Federal Rules of 
Appellate Procedure, appellant, Zedekiah Suggs, respect- 
fully requests a rehearing in banc of a decision of a 
panel of this court, issued January 8, 1969, affirming 
appellant's conviction of the offenses of robbery (one 
count) and assault with a dangerous weapon (two counts). 

In appellant's main brief and nants Meio. the 
major points raised were that appellant was prejudiced at 
trial by the failure to elicit meaningful evidence as to 
his defense based on intoxication at the time of the crime, 


by the fact that the Government was not required to present 


affirmative evidence as to Defendant's criminal responsi- 
bility or as to his ability to formulate the requisite 
specific intent for the crime of robbery and by the fact 
that the instructions to the jury were formulated in such 
a manner as to permit the jury to infer that a verdict of 
guilty on the charge of robbery could be rendered even 
absent a finding of the requisite specific intent. 

The majority. of the panel held that these factors 
were not grounds for reversal of the trial court's decision. 
As grounds for rehearing, appellant submits the following: 

3. In order to support a verdict of guilty of 
the crime of robbery, the Jury must have found that the 
accused, at the time of doing the proscribed act, was capable 
of forming, and in fact had formed, a specific intent to 
take the property of another by force. In this case, the 
appellant refused to accept the victim's purse and money 
when it was proferred, but instead took the victim's false 
teeth. Moreover, as noted by this Court in an earlier 
consideration of this case, the alleged crime was “asserted . 


to have been committed at knife point although a lady was 


sweeping the sidewalk a few feet away, and a man, who had 


been working on his car across the street, ran over and 
tried to reason with appellant. When appellant left the 
scene, he walked and did not run. His observed response 


shortly afterward to the approach of the police officer was 


to take a drink from his bottle." [Suggs v. U.S., U.S: App. 


D.C.__, 391 F.2d 971, 976 (1968) ] 

The inconsistency of these acts with the allegation 
of a specific intent to rob has never been Eenede other 
than by conjecture, and the Government has never presented 
any evidence that such an intent had been formed. Accord- 
ingly, on the earlier consideration of the present case, 
Judge Leventhal, writing for a majority of the panel, 
suggested that Counsel consider whether"... the evidence 
was such as to require a reasonable jury to have a reasonable 
doubt that appellant was so drunk that the peCitic: intent 
necessary for the crime of robbery was negatived." [1a.] 

2. This substantial question of fact with respect 
to the presence of the required specific intent dictates 
that the jury instructions be carefully peratiniead: to 
insure that the framework for the jury's consideration of 
this issue was a proper one. In this case, the juxtaposition 
of the recently stolen property instruction with the 
instruction on specific intent was initially considered in 
the earlier opinion of Judge Leventhal who suggested that 
Counsel might consider the question: of whether giving of 
the recently stolen property instruction Consticated revers-— 
ible error. [Suggs v. U.S., _U.S. App. D.C.__, 391 F.2d 971, 
976 (1968)] On presentation of this issue in the present 


proceedings, Chief Judge Bazelon (dissenting) concluded that 


“even a cursory examination of the instruction, .. -© 
demonstrates that appellant's argument is sound." [ Suggs Vv. 
U.S., No. 20,463 at 9 (CADC, Jan. 8, 1969)] It is suggested 
that a definitive ruling on the relationship of the matter 
of criminal intent with the presumption based on possession 
of recently stolen goods, issued by the Court sitting en 
banc, would clarify this matter for future cases. [cf. Vaughn 
& Worrel v. United States, Nos. 21,067-68 (CADC Feb. 9, 1968) ] 
, 3. This Court, in its earlier consideration of 
this case, suggested, for counsel's ConsiGerstion: the 
iquestion of whether appellant was properly*advised by his 
attorney and/or the trial court as to the consequences of 
his taking the stand pursuant to the doctrine of Luck v. 
United States. [122 U.S. App. D.C. 6, 348 F.2d 763 (1965) ] 
Appellant's main brief and reply brief argued that the 
question of admission of evidence of earlier convictions 
should have been considered under the doctrine of Luck and 
further argued that in cases where the recently stolen 
property instruction is given, appellant is in effect compelled 
to take the stand rendering impeachment by prior offenses 
particularly objectionable and an exercise of Luck-type 
discretion peculiarly appropriate. 


-The panel in this case rejected these arguments 


INTO 
because “Appellant opened a line of inquiry im-the former 


arrests .. ."™ and because "Appellant made no request for 


exclusion of impeachment by prior convictions and failed to 
advance reasons for that course as required under Luck Vv. 
United States... -" [Suggs v. U.S., No. 20,463 at 5-6 
(CADC, Jan. 8, 1969)] 

In its earlier consideration of this case, the Court 
stated, "In some caseS .. - the court will reverse on direct 
appeal because of deficiencies of trial counsel apparent on 
the face of the record even though not rising to the consti- 
tutional dimension of negating effective assistance of 
counsel." [Suggs v- u.s., _U.S. App. D.C.__, 391 F.2d 971, 
976 (1968)] And further noted that "(t]he trial judge may 
have been brought in to the problem, anyhow, by the action 
of defense counsel who asked the trial judge to confirm on 
the record that counsel had warned the appellant... of 
the consequences of this course ..-.- - An opinion of this 
court has recently noted that in some cases, it may be 
the duty of the trial judge to raise himself the question 
of whether a Luck-type ruling is appropriate." [1a.] It 
is suggested that a definitive ruling on the application of 
the Luck Doctrine to the jnstant case, issued by the. court 
sitting en banc, could substantially clarify the nes 
cation of the doctrine for future trial cases in the District. 


WHEREFORE, appellant respectfully submits that 


Reyet (2) 
pursuant to Rule of this court, it would be appropriate 


for this case to be reheard en banc so that the questions 


9/7 
presented by this JON ona by appellant's main brief 


and reply brief can be authoritatively determined. 
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J. Gordon Arbuckle 
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